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IN the post-modern set-up, women can celebrate their entry into male authorised enclaves and challenge discrimination on the basis of sex in a court of law. Allegations of gender bias, while dismissed by many as hackneyed attempts at unmerited stature, are too serious to remain of demeaning value. Does

that make women serious contestants of previously unchallenged male authority?

In certain parts of the world, where post-modernism has run its course, women are strong contenders. In other countries, where it is more of a physical than a sociological theme, the reluctance to accept women in a homogeneously male environment presents itself in one form or another. The judiciary is one area where there is a strong male bias.

Based on research done in Scotland, an article published in The Journal in July 2000 and entitled, ‘Still a Glass Ceiling for Women Solicitors?’, reproduced sentiments of female lawyers who believed that the sources of gender inequity in law were threefold — networking, child care issues and vestiges of sexism.

The comments of one of the women solicitors interviewed for the article made way into the address of Justice Linda Dobbs, delivered to the Association of Women Solicitors on the occasion of the International Women’s Day in March 2007. Justice Dobbs, who had broken through one of the toughest glass ceilings by becoming Britain’s first African Caribbean black high court judge in 2004 quoted the solicitor’s sentiments from the article: “We’ll know we’ve made it when there are mediocre women in senior positions as…. there are enough mediocre men there. Women have to be exceptional at everything to get there....”

In the Muslim world, judicial diversity is still a remote idea, primarily promulgated by governments to soften the conservative image broadcast worldwide of Islam and to comply with anti-discrimination provisions in international law for quick political leverage.

Eager for his share of international plaudits for judicial diversity, the Egyptian government of Mr Hosni Mubarak appointed 31 female judges on March 14, 2007.

Before their appointment by the head of the supreme judicial council, Ms Tahani al-Gibali was the only woman raised to the level of a judge in 2003 by a presidential decree. Becoming the first female judge of Egypt did not mean she had authority to adjudicate civil or criminal court cases. Her role as a judge was strictly limited to the high constitutional court.

The 31 appointees have yet to be assigned courts, but it is fairly clear from the criticism of conservative religious elements that they will be shunted off to the family courts.

These hardliners have condemned the decision of Egypt’s supreme judicial council and feel it goes against the Quranic injunction of the testimony of two women equalling that of one man. Mr Yayha Ragheb Daqruri, an Egyptian judge and president of the judges’ syndicate, has opposed the appointment of women judges in the strongest terms and has called it a contravention of the Shariah. Other arguments rest on the objection of female judges sitting alone with men. But the most outlandish of them is the adverse effect a ‘pregnant judge’ would have on the ‘judiciary’s prestige’!

Surprisingly, going against the extremists’ opinion is the ruling of Sheikh Mohammad Sayyed Tantawi, a leading Egyptian cleric heading the Muslim world’s most important centre of religious learning, Al-Azhar. He has passed the ruling that “there is nothing in the Quran that bans women from becoming judges”.

Though the move by the Egyptian government has slightly taken the edge off Mr Hosni Mubarak’s widely criticised social and political reforms, women rights activists think the decree is not profound enough. The 31 judges selected from state prosecutors “exclude defence lawyers and civil servants”.

In her ‘Will Women Judges Really Make a Difference’ speech in 1990, Bertha Wilson, the first woman to sit as a Canadian supreme court judge, said that “women view the world and what goes on in it from a different perspective from men, and women judges, by bringing that perspective to bear on the cases they hear,

can play a major role in introducing judicial neutrality and impartiality into the justice

system.” But what would Justice Wilson make of the lack of

diversity in the judicial appointments process in Pakistan?

While Pakistan has yet to appoint a female Chief Justice to the superior court, Justice Fathima Beevi became the first woman judge of the Supreme Court of India in 1989. And in 1991, Leila Seth became the first woman in India to sit as the Chief Justice of Himachal Pradesh.

On the home front, the gender parity dictum is mortifyingly hollow to merit any comparison. From the time of the appointment of the first Chief Justice of Pakistan, Justice Sir Abdur Rashid to the Acting Chief Justice Rana Bhagwandas, Pakistan has had 22 Chief Justices of the Supreme Court and not one of them has been a woman.

When confronted with the negligible number of women in the judiciary, one can hardly take seriously the oft-repeated strain of General Musharraf’s government that it has inducted a historic number of women into the local government and parliament.

Statistics taken from the Provincial Bar Councils indicate that, Punjab has a total of 45,000 licenced legal practitioners, Sindh follows with 14,000, the NWFP has 3,000 and the province of Balochistan rates the lowest with only 1,772. The state of Azad Kashmir has 2,000 licensed legal practitioners. Despite this number only five women since the country’s independence have made it to the superior courts’ benches.

Lack of judicial diversity is evident in the present composition of the superior judiciary. The 17-judge Supreme Court of Pakistan (including the Acting Chief Justice) has no female judge on its bench.

The Lahore High Court has 35 sitting judges but not one of them is a woman. The same applies to the Balochistan and the Peshawar High Courts. The former has five judges and the latter 14 without a single woman sitting as a judge.

An exception to the superior courts’ all-male composition is the Sindh High Court, which has inducted two women, Ms Yasmin Abbasi and Ms Qaiser Iqbal, as justices.

It was not until August 1994, during the government of Ms Benazir Bhutto, that five female judges were promoted to the superior courts. Justices Fakhrunnisa and Nasira Iqbal were from the Punjab, Talat Yaqub and Khalida Rashid Khan were appointed as judges of the Peshawar High Court, while Justice Majida Rizvi became the first woman in Sindh to sit in Karachi’s High Court. Except for Khalida Khan, who is currently serving as a permanent judge of the United Nations Tribunal, the rest retired without being promoted to the rank of Chief Justice.

The Musharraf-led government’s false promises of gender diversity were challenged when the ruling of the Supreme Court that “the most senior judge in the High Court and Supreme Court has a legitimate right to become the Chief Justice of the respective court” (PLD 2002 Supreme Court 939) was violated.

In 2002, Justice Fakhrunnisa had become the senior-most judge of the Lahore High Court and should have been rightfully made the Chief Justice, but her position was filled by a male judge.

Justice Fakhrunnisa (retd) accused the government of gender bias and criticised it for taking seven months to fill the Supreme Court vacancies, which should have been filled within 30 days to prevent her entry into the most superior judicial bench of the country.

Had women been part of the process of judicial appointments, history might not have been too dependent on the ‘doctrine of necessity’. As Justice Bertha Wilson deduced, women do have a different perspective from men.

But for once their exclusion from the Supreme Judicial Council, preparing to give a decision on the ongoing saga between the government and the suspended Chief Justice of Pakistan, is nothing short of merciful.

The sustenance of judicial diversity runs parallel to respect for the judiciary. An absence of that essential component can only lead to its decline.

