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ON Dec 22, the Federal Shariat Court (FSC) issued a decision on three petitions related to the Women’s Protection Act of 2006. 
The 158-page decision available for download on the court’s website pronounced three sections of the act unconstitutional on the basis that they contravened the jurisdictional powers conferred upon the court by Section 203DD of the constitution of Pakistan.

The problematic provisions were deemed in violation of the constitution because they altered the legal ramifications of the Hudood Ordinances of 1979, something that can only be done by the court as per its own interpretation of its constitutional mandate.

In cursory terms, the ensuing debate over the FSC’s powers seems to be a tussle over jurisdiction — the opportune flexing of judicial muscle. In a legal milieu where political futures dangle on suo motu notices and pardons meted out by the Supreme Court, the FSC bench has had at best a marginal role, its last ‘leading judgment’ issued according to its website nearly eight years ago, in 2002.

Things have changed since then, and with the evolving trend of an activist judiciary the FSC bench is making demands. The unfortunate casualties are Pakistan’s women whose hard-won victories against the excesses visited by the Hudood ordinances have all but been eliminated by its latest order.

The conundrums posed by the FSC bench’s decision have been thoroughly debated in years past. The problems of multiple jurisdictions and procedural solutions to laws such as the Offence of Zina (Enforcement of Hudood) Ordinance 1979 have all been wrestled with at length. Critics point to the illegitimate origins of the law, emphasising its conception in Gen Ziaul Haq’s efforts to impose his own version of religiously inspired purity on Pakistan’s populace. Supporters push the conflation between faith and polity, insisting that the FSC bench and any legislation put in place under the imprimatur of faith must necessarily be left untouched to preserve the Islamic character of the nation.

A less-considered argument with regard to the FSC bench is whether the institution itself can truly be called ‘Islamic’. The question is worth considering, since according to the recent decision the court’s purpose extends as far as to determine whether any legislation is in contravention of the dictates of the Holy Quran and Sunnah. If a state is to be Islamic, the assumption goes, its laws must necessarily fulfil these criteria and in Pakistan’s case the FSC bench is invested, as per its own interpretation, with the task to fulfil this role of determining what is ‘Islamic’.

The problem with this seemingly simple equation is the many departures it affects starting from the historical separation between the juristic and political classes that have been crucial to Islamic law and theology. From the ninth century onwards the power to interpret and refine Islamic law based on the divine sources of the Holy Quran and Sunnah of the Prophet (PBUH) rested with the ulema, who served as an independent juristic class.

As reiterated by Basim Musallam in The Cambridge History of the Islamic World, this balance of power persisted for centuries until the decline of the caliphate and the arrival of colonial powers on Muslim lands. This is because during the centuries of development of Islamic jurisprudence, the nation-state did not exist as a political unit, with the world divided instead into loose alliances and empires. It was only in 1648 AD, following the Peace of Westphalia in Western Europe, that the nation-state came into existence.

As reiterated by Prof Abdullahi An-Naim, “the historical reality is that there has never been an Islamic state since the days of the Caliph Abu Bakr”. This makes the idea of an ‘Islamic state’ a very new development in Islamic history.

In the case of the FSC the above discussion poses some difficult questions. First, if the concept of an Islamic nation-state is itself an innovation without any basis in Islamic theology, can the objective pursued by the FSC be described as authentically Islamic? Second, given that the FSC bench is a state institution appointed by the ruling regime, can it effectively embody the independence deemed so crucial by classical Islamic jurists throughout history?

In other words, if an original organising principle of Islamic law was for jurists to maintain their independence from the rulers, then awarding a state institution the power to determine what is or is not valid according to Islamic theology effectively makes faith subservient to the ruling regime. Furthermore, can a task accomplished by hundreds of jurists be fulfilled by a three-member bench that does not declare the members’ own theological affiliations?

In substantive terms, the effect of these unanswered questions is reflected in the latest judgment issued by the FSC bench. Again and again, the document relies on terms such as ‘injunctions of Islam’ to assert its authority without specifying the meaning of such broad terms, the Islamic schools of thought being relied upon or the conflicting opinions that are routinely considered by jurists prior to arriving at a decision. The absence of these important bases, necessary to ground any jurisprudential decision, point to the problematic use of an essentially western-inspired institution to attach the imprimatur of ‘Islamic’ to an assortment of issues.

In countries such as Pakistan and Sudan, post-colonial societies wracked by illiteracy that have endured ill-fated experiments with Islamisation, the pursuit of an imagined purity is a useful distraction against the burdens of corruption and misogyny. Goaded by the quest for this elusive authenticity any law or court with ‘Islamic’ or ‘Sharia’ attached to its designation is automatically considered theologically permissible.
Ignoring examples from Islamic history that reveal openness to reform and context, these self-styled guardians of faith focus only on those aspects of faith that justify misogyny and oppression. The consequence is a tragic failure in the provision of justice of any sort and a misguided construction of Islamic jurisprudence as a political tool in the service of rulers instead of believers.
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