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NOT many people in Pakistan would mention the country’s police in a good way. Inefficiency, brute force, highhandedness and corruption are some of the terms the police are often associated with. There are plenty of examples manifesting the violation of the law by the police for their vested interests or under political pressure. I am, however, personally witness to an incident where the police seemed to violate the law out of goodwill.

Hadia, 19, accompanied by her mother, came to a police station in Peshawar and complained that due to sexual harassment by her father-in-law, she had to leave her husband’s house. She said that her 10-month-old baby boy was retained by her husband and the father-in-law on the ground that a child belonged to its father and she might go wherever she liked but could not take the child with her. She also requested to the police staff: “I am not interested in lodging an FIR. I want my child back. You (police) should guide me. If you think I can get my baby by lodging an FIR, I am ready to lodge one. If you think I can get him without FIR, I will not ask for an FIR.”

The police told the women it was not a police case and they should resolve the issue through family elders or go to a family court. The two women started crying and repeatedly begged the police to help them recover the boy. They said they are too poor to hire a lawyer for the family court and the family elders were of no help. Finally, the SHO asked two policemen to escort the women to her in-laws’ house and get the child to the mother. Hadia’s mother inundated the police officers with expressions of good wishes. Looking upbeat, the two women got into the police vehicle.

In about 15 minutes the police vehicle stopped near the house of Hadia’s parents-in-law in a thickly populated rural locality of Peshawar. One of the policemen knocked at the gate. After some time a woman, without opening the door, asked from inside who it was. Hadia recognised the voice, it was her mother-in-law’s. The policeman told the woman inside the house: “We are police. We have come to get the child. The child’s mother and grandmother are also with us. Please get us the child so that he is given to his mother.”

After a pause, the woman said: “No man of my family is home now. I cannot give you the child without their permission. Therefore, you must go away now and come back when the men are home.”

Meanwhile, Hadia jumped into the conversation: “Open the door. I want to get my child. I will leave your house immediately after I get my child.”

“How come you want the child now? You don’t even care for him. If you had cared, you would not have left him in the first place. You are a shameless woman. You have brought the police at the door of your husband’s house,” said the mother-in-law.

After that there was an exchange of angry remarks, even derogatory words between Hadia and her mother on one side of the closed gate and the woman, whom Hadia said was her mother-in-law, on the other side of the gate. One of the policemen tried to pacify the women by requesting them not to quarrel. Meanwhile, several people of the area came to the spot. A few elderly men came near the policemen and requested them to talk with them about the problem. They took the policemen under the shade of a nearby mulberry tree. Hadia and her mother followed them. One of the elderly men turned back and asked Hadia and her mother to stay away from the men. Hadia and her mother immediately held their steps moving forward and stood at a certain distance from the men where the two could not hear the men.

Under the shade of the mulberry tree, one of the policemen told the elderly men of the area: “It is wrong from any point of view, human, legal, Islamic to keep a 10-month-old baby away from her mother.”

One of the elderly men said: “You are absolutely right. But the problem is that no man is home now and you as stranger man cannot force a purdah observing woman of the house to open the door. It is not acceptable in our culture. The men of this house come back from work at about 5pm. Therefore, we suggest you should go back now. I promise I will come to your police station today at 6pm along with the father and grandfather of the child. Then we will discuss the problem.”

Almost all people standing on the spot agreed with the suggestion, including the policemen, who then came towards Hadia and her mother and one of them said to them: “You must go back home now. Ask any male member of your family to come to my office in the police station today at 6pm. The child’s father and grandfather will also come. Then we will decide the issue. You may now get into our vehicle, if you want us to drop you at your place.”

The women got into the vehicle. Both mother and the daughter looked very disappointed and sad. Later, the jirga was held at the police station but Hadia did not get her child.

From a legal point of view, Hadia’s is not a police case. If she had moved to a family court, she would have most probably been given the custody of her child. But why did Hadia take recourse to jirga justice rather than formal courts of law in Pakistan?

The juridical system of Pakistan is slow, expensive and at times incapable of delivering justice. Due to the high illiteracy rate, people don’t understand the law or its procedure. Most people cannot speak the language of judiciary -- English. Due to poverty, they cannot afford to hire legal services of lawyers. Therefore, people like Hadia have to take to jirga justice. But jirga justice is often no justice for women. Women are not even allowed to sit in a jirga as a complainant, accused or even spectator. If necessary they must be represented by male family members. This is the reason why the policemen told Hadia to send her male family members to the police station for further consultation. In this regard, Afrasiab Khattak, a known human rights activist in Peshawar, told me that only a few civil cases in Pakistan make their way to official family courts, while most of them are decided on the lines of the tribal justice system, which is very discriminatory against women. Thus, I was not surprised when I came to know that even after a jirga in the police station, Hadia was still living without her child.

Secondly, holding a jirga may be a violation of the law of Pakistan. According to the Constitution of Pakistan: “Any law, or any custom or usage having the force of law, in so far as it is inconsistent with the rights conferred by this Chapter (chapter on Fundamental Rights), shall, to the extent of such inconsistency, be void.”

Recently, the press reported the acting Chief Justice of the Supreme Court of Pakistan, Bhagwan Das, saying that the jirga system is illegal. This implies that holding a jirga in a police station would be even more illegal. Then why do the police involve themselves in jirgas? According a lawyer in Peshawar, this happens for one of the three reasons: vested interests or pressure from ‘above’ or goodwill. At times people request the police to sit in the jirga and help them reach an acceptable solution with the other party. Hadia’s case seems to be the one in which the police jumped out of goodwill. However, the police seem to share a tribal view with the wider society. Traditionally, the jirga has been a respectable forum for resolution of disputes, especially in the NWFP. But the jirga has hardly been noted for dispensing justice to women. Thus, whether policemen sit in a jirga or not, the institution is not the place where women can hope to get justice. That’s why even police presence in the jirga did not reunite Hadia with her son.

