COMMENT: Not treated according to the treaty —Ijaz Hussain
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The neutral expert’s finding may have done damage to the Indus Waters Treaty. The invocation by the neutral expert of the international practice may assume the status of a precedent in the future. If this happens the treaty for all practical purposes would stand modified through the process of interpretation

The reactions of Pakistan and India to the verdict by the Swiss neutral expert, Monsieur Raymond Lafitte, on the controversial Baglihar dam are indeed baffling. Both the countries have termed it a vindication of their viewpoints. For example, describing it as a “great victory”, Pakistan’s Minister for Water and Power, Liaqat Jatoi, has observed that India was under a “moral, legal and political obligation...to accept the World Bank’s decision”. Similarly, claiming victory, India’s Minister for Water Resources, Saifuddin Soz, observed, “we are happy overall. The dam structure is intact, the changes are only marginal”. The question arises, who has won and who has lost? Or is it really a win-win situation for both?

To answer this question, we need to look at the objections that Pakistan had raised against the design of the Baglihar dam that led to the appointment of a neutral expert. Pakistan’s first objection related to the water storage capacity or pondage. India had fixed it at 37.722 mcm (million cubic metres), but in the opinion of the Pakistan government it was violative of the Indus Waters Treaty (IWT). Accepting Pakistan’s viewpoint, the neutral expert has directed India to reduce it by a little more than 5 mcm to 32.56.

Pakistan’s second objection related to the free board or the distance between the top of the dam and the full level on the reservoir. In its view, it was excessive and provided India with the handle to artificially raise the water level in the operating pool above the full pondage level. It therefore wanted the free board to be reduced in conformity with the IWT. Convinced of the soundness of Pakistan’s argument for the crest level to be kept to the lowest, the neutral expert has directed India to reduce the free board from 4.5 metres to 3 metres.

Pakistan’s third objection related to the dam’s intake for the power plant that it wanted to be raised in accordance with the IWT. Here too the neutral expert accepted Pakistan’s objection by determining that the location of the power intake by India was at a level lower than that stipulated by the IWT. He therefore decided in favour of raising it from the present elevation of 818 metres to 821 metres or a raise of 3 metres.

Pakistan’s fourth objection related to the spillway of the dam. It was of the opinion that the location of the spillway gate that was 27 metres below the dead storage level (the level below which water cannot be drawn down or depleted except in emergencies) was unnecessary. It favoured either an ungated or surface-gated spillway with the bottom of gates at the highest level. The neutral expert rejected this objection on the ground that 89 % of all modern dam structures with a designated discharge of 14,000 cubic metres per second had gated spillways. In other words, he justified India’s contention on the basis of contemporary international practice. 

Judged on the basis of the number of findings that went in favour of Pakistan, the latter is indeed a clear winner as its viewpoint was accepted in three out of four issues. However, this cannot be the benchmark of success because the principal objection of Pakistan related to the gated spillway in the dam design that it claimed would give India a handle to hurt Pakistan by switching off water at critical junctures. 

On this issue, Pakistan is a clear loser, as the neutral expert has decided in favour of India. Pakistan’s frustration with this finding is evident from the Musharraf government’s criticism that it is not in consonance with the IWT provisions. It has reserved “the right to take up the spillway issue anytime at an appropriate forum”. 

How do we explain Pakistan’s debacle, particularly when our Indus Waters Commissioner gave us to understand that Pakistan had a winnable case? In fact, before seeking the appointment of a neutral expert, Pakistan’s Indus Waters Commission had assured that three out of four experts that it had consulted regarding its objections to the design of the dam supported Pakistan’s viewpoint whereas the fourth one had a minor objection.

Against this background troubling questions arise on the soundness of their opinion and that of the Canadian hydrologist Peter Joseph Rae, who was employed by the Pakistan government to prepare the case. Did they take into considerations the relevance of the contemporary international practice to the case? And if they did, did Pakistan’s legal team plead the case keeping this factor in mind? 

Another line of query relates to the role of the neutral expert. Was he as neutral as his title or the county to which he belongs suggests? It is undeniable that he must have been hard pressed to make a choice between two competing viewpoints. India was keen to have gated spillways on the ground of controlling the flow of silt for the sake of prolonging the life of the dam. Pakistan on its part wanted a dam without gated spillways as, in its opinion, its existence could provide India with the means to disrupt the flow of water at critical junctures to the detriment of Pakistan. It is indeed intriguing to know what led the neutral expert to base his finding on the international practice rather than the IWT provisions strictu sensu. 

In my judgment, by giving preference to the Indian viewpoint over that of Pakistan the neutral expert violated the fundamental principle of treaty interpretation, which is to construe a treaty in the light of its object and purpose. This is enshrined in article 31 of the Vienna Convention on the Law of Treaties. The object and purpose of the IWT is unambiguous as the treaty was specifically drawn up to safeguard the lower riparian from the upper riparian’s machination to manipulate the flow of water. The neutral expert’s finding on the fourth issue therefore is clearly violative of the purpose of the treaty. 

Honestly speaking, the neutral expert’s finding is more in the nature of what we in international law term as the principle of ex aequo et bono (a settlement that is equitable in the judgment of the interpreter) than anything else. A judge is not entitled to base his decision on this principle unless parties to the dispute expressly mandate him to do so. In the present situation the neutral expert in the absence of the express consent of the parties went beyond his mandate. He has in the process done grave injustice to Pakistan. 

The Pakistan government has claimed that one good outcome of the neutral expert’s findings is the affirmation of the continuing validity of the IWT. This claim may have considerable merit when viewed in the context of calls that emanate from time to time from across the border in terms of the redundancy of the IWT. Or when viewed in the background of the plea advanced during the period of bilateral negotiations on the Baglihar dam according to which the dispute settlement provisions of the IWT stand replaced by bilateralism that in the Indian opinion has entered into the general practice in all Pakistan-India disputes. 

However, the neutral expert’s finding may at the same time have done damage to the IWT. The invocation by the neutral expert of the international practice may assume the status of a precedent in the future. If this happens the IWT for all practical purposes would stand modified through the process of interpretation. This would be a major setback for Pakistan. 
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