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Drone technology is already reportedly available to nearly 40 countries. 

Imagine if in the follow-up to the Mumbai attacks, the Indian government had credible intelligence that the perpetrator was hiding somewhere in a remote area of Pakistan. 
Could the Indian government use covert force to conduct a targeted killing of this suspect inside Pakistani territory? It is this thorny question that the United Nations Special Representative Philip Alston attempts to address in the UN’s latest report on the legality of targeted killings. 

In the days before terror defined warfare, the boundaries between conflict and peace were distinctly delineated. When nations declared war against each other they came under the ambit of the law applicable to armed conflict. When they did not, the rules of law enforcement applied. The issues surrounding targeted killings by states in the territory of other states not formally at war have thrown the crucial distinction between war and peace into disarray. 

As the UN report states, under international human rights law targeted killing is only justified in armed conflict when “the target is a combatant or a fighter or in the case of a civilian only for such a time as the person is directly participating in hostilities”. The killing must be militarily necessary and the use of force proportionate, with every effort being made to avoid harm to the vicinity. Outside armed conflict, targeted killing is legal only if it is conducted to “protect life” and danger is imminent, meaning simply that premeditated target killing is never permissible if it is the sole objective of an operation. 

Of course, these are legal stipulations, many of which were constructed at a time when most conflict was between states and was preceded by formal declarations of war. With the categories of war and peace becoming increasingly murky, the questions of which laws apply — and when — is becoming more and more intractable. The UN report illustrates this paucity of existing international legal instruments before new constellations of conflict and the failure of the international community to create checks that would police the new transnational battlefields. 

The examples cited in the report illustrate this fact by demonstrating the breadth and frequency of targeted killings around the world. They include the killing of rebel warlord Omar ibn-Al Khattab in Chechnya in April 2002, the November 2002 killing of Al Qaeda leader Senyan Al Harthi and five other men in Sanaa, Yemen, killings from 2005 to 2008 of armed guerrillas by the Sri Lankan government and finally this year’s killing of Mahmoud Al Mabhouh, a Hamas leader, by Mossad agents in a Dubai hotel. These instances illustrate that targeted killings are being used by states within their own territory against armed groups that have been termed ‘terrorist’ and also by states against political groups in a third state. 

Because the ill-defined war on terror falls under neither the law of armed conflict nor the umbrella of law enforcement, powerful states use it to evade most current international legal instruments. In concentrating on examples other than the United States, such as Russia and Israel, the UN report emphasises the incipient threat of increasingly chaotic global conflict, unmediated by agreed-upon rules. Indeed, drone technology is already reportedly available to nearly 40 countries. 

In addition Israel, Russia, Turkey, Iran, India, France and the UK are developing further capabilities to use drones to deliver laser-guided missiles of up to 100lb. Given this, the argument that asserts the presence of a terrorist group as a pretext for an attack on another state’s territory is one that will be used by many others and with increasing frequency. It is also likely that drone strikes can and will be used by states against insurgent populations within state borders, expanding the policing power of governments and leaving minority populations vulnerable. And, using self-defence arguments, targeted killings could lawfully be used to eliminate political opponents by simply labelling them as ‘terrorists’ and without any transparency or accountability. 

Hawkish security analysts in both Pakistan and the United States have routinely scoffed at arguments that bring up international legal norms as a basis for objecting to the use of drone strikes or targeted killings. The argument they present insists that terror groups represent a lawless force which cannot be fought with attention to impractical frivolities such as international legal norms or concerns about transparency. 

The lack of other viable options to fight terrorism, the successful elimination of several top Al Qaeda and Taliban leaders and the lack of credible information regarding civilian casualties are all cited in the Pakistani context as valuable reasons to persist in using targeted killings through drone attacks. A recent article published in Foreign Policy also insists, for example, “that drone strikes, however unpopular they may be, are still more popular than the realistic alternatives”. 

The fallacy that surrounds all these arguments is their exclusive regional focus that insists on evaluating both drone attacks and targeted killings as phenomena limited to the Pakistani or Afghan context where the United States is the only current and future perpetrator. 

As the UN report rightfully warns, though, it is this myopia that could be catastrophic to the project of preserving the legal basis of a country’s sovereignty. The doctrine of pre-emptive self-defence which is being used by the United States to target various Taliban leaders could just as well apply to drone strikes by India or any other country pursuing a terrorist rumoured to be in Pakistan. In providing tacit consent to one nation to pursue a strategy of self-defence and pursue targets rumoured to be within its territory, a state such as Pakistan would not have a legal argument against another state using the same argument for targeting a group or individual in Pakistani territory. 

It is undoubted that during the last decade powerful nations have chosen to flout international justice by refusing to ascribe to the rules governing conflict. A crucial defence against this evasion is to refuse to evaluate concepts such as targeted killings and drone attacks from a short-term perspective based solely on military strategy and recognise the necessity of international legal checks to mediate the use of force and define the parameters of the battlefield.

