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WHILE the citizens of Europe are clamouring for third-generation human rights that go beyond those considered essential to the ideals of freedom and democracy, South Asia is still grappling with the enforcement of fundamental first-generation rights.

In Europe, the pressing need for economic and human development after the Second World War gave birth to an equitable political system based on liberal human values and fundamental freedoms. The European states signed and ratified the 1950 European Convention on Human Rights. Now European human rights law has become the national law of the member-states.

The Organisation of American States (OAS) followed suit and signed the American Convention on Human Rights in 1969, and putting aside sharp political differences, established the Inter-American Court of Human Rights. For many years, this court provided solace to families whose relatives were arbitrarily picked up and taken away by state authorities – the phenomenon of “disappearances”. That is a thing of the past in the South American continent but has come to haunt us in the 21st century.Africa also followed in the footsteps of Europe and America and signed the African Charter on Human and Peoples Rights in 1981. But Asia, and in our context South Asia, remained out of the purview of any collective and practical forum for human rights. Although economic integration has become the agenda of South Asia through Saarc, the latter has failed to evolve a common charter of human rights and establish a human rights court in order to give economic progress a human face.

The state authorities in South Asian countries act in an arbitrary manner because their democratic systems are either weak or inefficient due to rampant poverty and underdevelopment. Because their independence is compromised, courts are not always in a position to ensure justice to the aggrieved. The Irish citizen knocking on the doors of the European Court of Human Rights against British high-handedness stood more of a chance of getting relief. This paved the way for effective regional checks on the arbitrariness of the state authorities.

Although the constitutions of most South Asian states guarantee fundamental rights their enforcement is weak and slow because of an underpaid and overworked judiciary. The judiciary tries to strike a balance of sorts between rights violations and the need of the authorities. This is in violation of the undertakings given in the constitutions of these countries which envisage that rights qualified by certain limits are to be protected in all cases.

In case of any threat to national security, the European state can seek derogation from the enforcement of fundamental rights but that derogation, even in emergency situations, has been construed very strictly against them.

Pakistan, India, Sri Lanka and even Bangladesh have been facing political insurgencies in many parts of their respective territories but in order to suppress these political movements, they try to portray it as a law and order problem, which complicates the issue further as the movements never die. If they were a law and order problem, they could be controlled by simple executive methods. If the problem is not admitted, it defies a solution.

Sri Lanka has shown a much more reasonable approach although the problem of the Tamil Tigers is a complicated political issue. Colombo has nonetheless engaged the rebels in political negotiations. Unlike Sri Lanka and Bangladesh, India and Pakistan are federations with many nations as provinces/units. The political aspirations of these states/provinces cannot be contained through strong-arm tactics. They can only be accommodated through a just and fair political system.

Although both the countries got freedom from the British by espousing the aspirations of national freedom, neither wants to see the erosion of the authority of its elite’s centralised grip on power. Like colonial Britain, they may take territorial sovereignty very seriously – but in certain cases this has no meaning because the people remain politically and economically powerless.

While the British handed over power to two entities, it was left to the ingenuity of these large federations to respect the aspirations of the states/provinces. Although the British had conquered many states separately, they managed to coalesce them into two separate entities on the basis of religion and culture by the time they departed. Of the two, India has been able to establish a form of democracy based on universal patterns while Pakistan is still struggling with political problems.

Even in Europe, it was during the First World War that American President Woodrow Wilson espoused the principle of “one-nation one-state” when the smaller nations of Europe were liberated. The Austro-Hungarian and Prussian empires withered away in the First World War and the same happened to many European colonies and monarchies after the Second World War.

In the 18th and 19th centuries, Europe had not as many nation-states as it has today. Empires such as Russia, Austria-Hungary and Prussia encompassed and controlled smaller nations. Poland, the German states, Italy and others did not exist as sovereign nation-states. Europe is again moving towards political integration after much bloodshed on the national question. It would be prudent for South Asia to follow the European example and organise itself on equitable political terms. It need not shed blood for suppressing national aspirations. These have to be accommodated.We, in subcontinent, have not learnt any lesson from history. Both India and Pakistan were supposed to be federations but their ruling elites have fashioned them like empires leading to conflict in many parts of their territory.

Security agencies and administrative authorities in South Asia are arbitrary due to the lack of effective checks on the part of the executive and judiciary. It has seldom been the case when any high functionary of police or some other law-enforcement agency has been sent to prison or made to pay a heavy fine for human rights violations. If their crime against a member of the public becomes common knowledge, the high-ups immediately suspend a few of them and within no time at all reinstate them, exonerating them of all charges by applying pressure on the powers that be as well as the victims.

Arbitrary detentions, use of torture to extract confessions and now disappearances are rampant in this part of the world. Although these arrests and detentions may not serve any purpose for the regime or state, they are resorted to in order to exalt the status of executive authority when state or administration has failed to provide good governance or remove the political causes of discontent. This is being done in Pakistan and different parts of India where special laws and special courts administer rough justice to political opponents.

This mindset has made the people’s lives more insecure and we have been unable to deliver the fruits of independence to our people. Those old enough to remember the days of the Raj yearn for a time when all Asians were relatively equal before the British in the administration of justice.

The present establishments are toeing ethnic and sectarian lines and the writ of the state is weakening day by day as the state does not seem to be neutral in the administration of justice. Instead, it is callously spending hefty amounts on weapons of mass destruction just to hold on to power. Unless civil society in South Asia puts pressure on its respective governments to remove war and conflict in all forms, it will continue to suffer from poverty and underdevelopment.

The first step in this direction should aim at developing a consensus for the establishment of a South Asian court of justice or a South Asian human rights court that would gradually come to transcend national boundaries in taking cognisance of human rights violations if they remain unaddressed by individual governments. For this, a human rights convention has to be signed by the Saarc countries, one that sets out universal principles of human rights and promotes adherence to these as a way of achieving an effective mechanism to address violations.
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