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THE constitution is a political document which contains the political theory about the philosophy and structure of the Pakistani state and society. So, by applying the political theory incorporated in the constitutional document, judges act as applied political theorists.

Therefore, questions of politics cannot be avoided by judges interpreting and applying the constitution. The real task of the judges is not to avoid addressing political constitutional questions but to try to provide well-considered, legitimate and effective answers to these questions.

No politics please, Mr President, seems to be the answer provided by a recent judgment (i.e. the ‘Dual Office judgment’ or ‘PLF judgment’) of a larger bench of the Lahore High Court about the political role of the president. Only a person from Planet Jupiter can be oblivious to the political earthquake which may be caused by the implications of a directive suggestion by the court to Mr Zardari to kindly give up politics as a presidential pastime.

Compared to the consequential political earthquake it caused, the PLF judgment is remarkably simple in its composition — a 33-page judgment out of which only 10 pages or so are devoted to the reasons behind the judgment. Two and half pages are devoted to directions given to the president, and three of the four judges of the larger bench of the Lahore High Court have simply agreed with the fourth judge without jurisprudentially contributing anything further to such an important issue. In the end, for the judges, this seemed like quite a simple case.

The judgment’s reasoning is also quite simple and interesting. The judges accept that the president’s holding a party position is “not barred under law” nor can it be used for “a case for disqualification” or removal of the president, nor is there a “report of any political controversy or reaction” regarding this issue. But even then the judges go on to hold that party position/political participation “is extraneous to the duties and functions of his high constitutional office” and that “duties and functions of the lofty office of the president of Pakistan is to be discharged by him with complete neutrality, impartiality and aloofness from any partisan political interest”.

Since the judges could not discover a legal or constitutional provision nor any code of conduct for such lofty goals of the presidency, they based their reasons on certain observations in the 1993 judgment of the honourable Supreme Court in the ‘Mian Nawaz Sharif case’.

On the basis of the above reasons, the judges go on to declare and “expect” (not direct) that regardless of Mr Zardari’s being a politician and de facto head of a political party and political family, he should at least formally pretend to be “neutral” and “impartial” and “dissociate himself from political office at the earliest possible”. Also, “sanctity, dignity, neutrality” of the presidential premises means that the presidential palace can be used for dinner parties but not party meetings.

The PLF judgment is problematic for three main reasons. Firstly, once the judges accepted that the president holding a political party office is “not barred under law” nor is this a ground for “disqualification”, the president should be let off the judicial hook. Moreover, basing the PLF judgment on the 1993 judgment in the Mian Nawaz Sharif case is, at best, debatable because (a) the issue of the president holding a political party office was not an issue in the case and, therefore, it is debatable whether it can be used as a precedent for deciding this issue without any independent reasoning; and (b) as the judges themselves accept, the context of the Nawaz Sharif case was a constitutionally powerful presidency decision to dissolve the government and the National Assembly, which is hardly similar to the constitutional and factual context of the Zardari presidency. Therefore, first and foremost, the PLF judgment is legally flawed.

Secondly, since the government and the presidency boycotted the legal proceedings and since the judges themselves accept that there is no “report of any political controversy or reaction” regarding this issue, why decide the matter in such a legally simplistic manner as if there is no great legal controversy or debate about it. Moreover, what if the president does not come up to the “expectations” of the judges, because they have not directed him but simply have great expectations of him? What if he disappoints them; will contempt proceedings be issued against him even though he has immunity under Article 248 of the constitution? With due respect, the PLF judgment lacks judicial vision because it confuses political morality with political legality and fails to see the ineffectiveness of the verdict or the possible constitutional breakdown which it may cause.

Thirdly, the PLF judgment was delivered without hearing the counsel for the president (due to his own fault), by a unanimous larger bench of the Lahore High Court (similar to Bhutto’s Lahore High Court trial), on a petition by a lawyer known to be close to the PML-N and by relying on the Nawaz Sharif case through which the Nawaz Sharif government was restored by the Supreme Court in 1993, even though the dismissed PPP governments were restored neither in 1990 nor in 1996 by the Supreme Court.

In an ethnically divided, politically polarised and ideologically violent Pakistan, such coincidences are bound to lead to wild assertions about the superior courts being allegedly against the PPP. Shouldn’t the honourable judges be conscious of these sensitive issues when deciding these cases? Definitely, because judicial constitutional legitimacy is largely sustained by the perception of fairness and political neutrality.

Hopefully, the PPP will now abandon its flawed legal strategy of contesting court decisions in assemblies and on the streets and not before the courts, and file an appeal before the Supreme Court against the PLF judgment. Maybe the honourable Supreme Court will agree with the president that the great expectations of the Lahore High Court from a political president were neither legal nor wise.
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