Swat courts and a fragile peace 
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AS the crippled valley of Swat inches towards normalcy, the shadow of its tumultuous past still looms large. People appear upbeat and bazaars no longer present a bleak look. 

The hustle and bustle of Mingora, the main town, does not give any indication of the recent conflict. However, the sword of Damocles continues to hang over the fragile peace process. 

Courts have reopened after two years. Qazis have replaced erstwhile regular judges and justice is being administered according to the interpretations of the Sharia in the ilaqa qazi courts. The upper tiers of the Sharia courts, namely the zilla qazi courts and the Darul Qaza — government officials indicate a fourth tier Darul Darul Qaza or the final appellate court, causing even greater confusion — have yet to start functioning. Thus only the lower ilaqa qazi courts are being approached by hundreds of people who are seen pleading their cases themselves as lawyers’ services have been declared un-Islamic, leading to the removal of the lawyers from the courts. 

The process of litigation in the newly established courts is quite simple. The plaintiff has to put forward an application following which the qazi asks the police to summon the defending party. Cases are then disposed of quickly. Sometimes the proceedings turn ugly. For instance, in one case a plaintiff was not happy with the decision of the qazi and warned him, “If the decision remains the same, then I will tell the Taliban commander of my area”. The qazi did not take this threat seriously and said he didn’t care. Shortly after this incident a Taliban commander barged into court in the company of his comrades and asked the qazi to explain why he had challenged his authority. 

Much to the surprise of all those present in court, the qazi quoted a verse from Surah Al Hujrat from the Holy Quran “... If a wicked person comes to you with any news, ascertain the truth, lest you harm people unwittingly....” Before the commander could give any reply to the qazi, one of his friends jumped in quoting a hadith to plead his commander’s case. However, the issue was settled when another senior qazi assured the commander that he himself would visit the area to assess the situation and decide accordingly. 

This is how the interim judicial set-up works in Swat. Of the 100 applications filed in the first week, 25 per cent of the cases were disposed of in a couple of days. Only one case was related to murder. The maxim ‘justice rushed is justice crushed’ fits the Swat judicial scene perfectly — even though it is true that cases are decided in a matter of hours and the proceedings are not costly. However, some believe that there are greater chances that the innocent will plead guilty and the guilty will plead innocent in the absence of proper case-to-case deliberation, and that an inadequate judicial system will be result. 

Understandably, the qazi courts are working under the 1994 Nizam-i-Adl regulations which were amended in 1999. However, the status of judgments reached in the interim set-up will not be known until the proposed 2009 Nizam-i-Adl regulations are formally approved by President Asif Zardari. For now minor cases are being taken up by the ilaqa courts. Instead of proper hearings and litigation, the stress is on dialogue between the parties to seek a quick solution inside the court premises. 

Moreover, there is a misconception outside Swat that qazis of the ilaqa courts are appointees of the Tehrik Nifaz-i-Shariat Mohammadi approved by its chief Sufi Mohammad with the consent of the local Taliban leadership. In fact, the seven qazis who are performing their duties in the six ilaqa courts of Swat took up their posts through contracts in 1995. They have degrees and qualifications in Islamic jurisprudence, Darsi Nizami and also the Sharia, most of them from the Islamic University in Islamabad. They have enough experience in judicial matters. Nevertheless, the proceedings take place under the watchful eyes of TNSM representatives who are present on the court premises for the most part. 

The provincial government did not do its homework before announcing the proposed 2009 Nizam-i-Adl regulations. Because of their contractual appointments, qazis do not have job security although there is a heavy load of pending cases before them. Before the Taliban took over, 20 lower-court judges were dispensing justice in the Babuzai district. Now only two qazis are available. Broken court windows are some of the traces of the so-called military operation and these tempt people to jump directly into the courtroom even during the proceedings. This led one qazi to say light-heartedly that while other courts have only their doors open, “we have both our doors and windows open for visitors”. 

Very few in Swat believe that peace won’t be long in coming. True, there are some optimists who have pinned their hopes on the judicial system which they expect will be streamlined once the proposed Nizam-i-Adl regulations are implemented. But, it would not be wrong to say that the vast population of Swat is still uncertain about its fate. The people may have resumed their daily routine, but a sense of foreboding remains. There is visibly a lack of confidence and people seem to have lost their faith in the state. 

It is equally hard to understand that if this much blood was shed for an efficient judicial system (which militants call the Sharia) in the troubled valley, then why is the implementation of the proposed Nizam-i-Adl regulations being delayed? What objective will the interim judicial set-up serve besides causing more confusion, which is enough to jeopardise the flimsy peace process? 

The ANP leadership keeps repeating that it is only the demand for speedy justice which led to the Taliban surge in Swat. If so, then instead of maintaining the status quo, the brief lull should be utilised to build a proper infrastructure in the valley and its adjoining districts. This would help the local population gain confidence in the government and in its ability to bring peace to the troubled areas. Vigorous efforts are needed to rebuild the health and education sectors and most particularly the judicial system to give people a chance to pick up the pieces and start afresh.
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