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IT may be recalled that the last general elections in Pakistan were held during the fourth quarter of the year 2002. The Constitution of Pakistan prescribes that the life of an assembly, whether provincial or national, is five years from the date of the first meeting of such an assembly. On the completion of its tenure an assembly stands automatically dissolved. While the term of an assembly may be cut short by dissolution, according to one or other provision of the Constitution, its term cannot be extended.

There is, however, an exception in the case of the National Assembly of Pakistan whereof under Article 232 (6), it may, by federal law, be extended while the proclamation of an emergency is in force. Such an extension itself is not to exceed a period of one year and in no case may go beyond six months after the proclamation has ceased. It, therefore, follows that the tenures of the five assemblies, one national and the other four provincial, may, from time to time, differ.

In practice, however, these have rarely failed to synchronise because at no time has the term of the National Assembly been extended nor — where the National Assembly has been prematurely dissolved — have the provincial assemblies escaped the same fate. The president in office has ensured that his counterparts (governors) in the provinces follow suit by dissolving the provincial assemblies as well.

The aforesaid assemblies together with the Senate constitute the electoral college for election of the president whose term in office is a period of five years from the date he enters upon the presidency [Article 44 (1)]. By and large, therefore, the scheme of the Constitution has been and remains such that, thereunder, the election of the president is to follow the general elections in the country. This, again, is not an inflexible rule because, at times, the office of the president may fall vacant before the end of the tenure as in the case of General Ziaul Haq who died in an aircrash.

The event occurred on August 17, 1988. As envisaged by the Constitution the chairman of the Senate, Ghulam Ishaq Khan, took over as acting president. Because the assemblies already stood dissolved, the general elections, as scheduled, were held in November, 1988. This, in turn, led to the regular election of Ghulam Ishaq Khan as president but only after the electoral college had been put in place. In August 1990, Ghulam Ishaq Khan, following his mentor, General Ziaul Haq, dismissed the Benazir Bhutto government and cut short the life of the National Assembly with a predictable onslaught on its provincial counterparts.

The ensuing national elections threw up the government of Mian Nawaz Sharif. The next general elections took place against a similar background, but with a difference when President Ghulam Ishaq Khan and Prime Minister Nawaz Sharif had to go simultaneously. This transpired in 1993 upon their mutual understanding, following the restoration of the dissolved National Assembly by the Supreme Court of Pakistan. The National Assembly, upon compact between the said incumbents, was yet again dissolved, but this time on the advice of the prime minister.

The Senate chairman, Wasim Sajjad, took over as acting president and a caretaker cabinet was appointed. Premature general elections were held and, the requisite electoral college having been inducted, a new president, Farooq Ahmed Khan Leghari, emerged on the scene. As inevitable in Pakistani power politics, he and Prime Minister Benazir Bhutto (second term) soon fell apart and President Leghari, once again resorting to Article 58(2)(6) of the Constitution, prematurely dissolved the National Assembly (1996).

At this stage, a smaller bench of the Supreme Court, as distinguished from the full court on previous such occasions, heard the petition of the prime minister. The bench was constituted and headed by Chief Justice Sajjad Ali Shah. Justice Sajjad Ali Shah who had dissented on the restoration of Mian Nawaz Sharif on the previous such occasion, inter alia, on the grounds that a prime minister hailing from Sindh was not restored but that the one from Punjab was being accorded relief, himself did not restore the same prime minister from Sindh.

There is a lesson here: the full court needs to frame rules whereby, in high profile political cases, as conventional before this occasion, the full court itself and not a mere full bench addresses and decides the issue. The US supreme court never works in benches and always as a full court, thereby ensuring consistency in adjudications, on the one hand, and obviating the administrative discretion of the chief justice on the other. Be that as it may, upon fresh general elections Mian Nawaz Sharif once again became prime minister, and soon President Leghari and Prime Minister Nawaz Sharif were at loggerheads.

Apprehending that once again the president would resort to dissolution, the government and the opposition parties jointly engineered a constitutional amendment whereby from Article 58 (2) (b), paragraph (b) was deleted, shearing the president’s power to dissolve the National Assembly and to remove the prime minister. Collaterally, a petition was pursued in the Supreme Court. Once again, not the full court, but a smaller bench, headed by the same chief justice as above, took up the petition.

At this time, Prime Minister Nawaz Sharif was more entrenched. A bench of the Supreme Court, sitting in Quetta, chose to throw down the gauntlet. There are background stories about the event but that need not detain us. Another bench of the apex court, sitting in Peshawar, followed suit. A revolt or at least a virtual revolt by the majority of the Supreme Court judges surfaced. Parallel proceedings in two competing benches, one of 10 judges and the other of five, each of the Supreme Court, ensued. An attack on the smaller bench headed by Sajjad Ali Shah was ex facie sponsored by the federal government.

The larger bench, questioning the out-of-turn appointment of Sajjad Ali Shah as chief justice, declared the appointment to be illegal and the office of chief justice to be vacant. This they did by following the earlier Al-Jihad case which had recognised the principle of legitimate expectancy of senior judges for all judicial promotions in the superior courts but, apparently to save Chief Justice Sajjad Ali Shah, deferred the aspect of promotion as chief justice of the Supreme Court to a future date.

Following a declaration of the said 10 judges’ bench that the principle of legitimate expectancy applied equally to the office of the chief justice of Pakistan, Justice Sajjad Ali Shah was sidelined but continued as a judge of the court. Correspondingly, because President Leghari and Justice Sajjad Ali Shah could not muster support of the armed forces both of them were shown the exit, the first upon resignation and the second upon superannuation. Election to the president’s office was subsequently held and Mohammed Rafiq Tarar, a former supreme court judge, and a PML supporter, was inducted in office, midway through the term of the assemblies.

The long and short of the matter is that presidential elections through the electoral college have taken place for the whole of the presidential term of five years and never for the unexpired term of an outgoing president. Likewise, elections to the assemblies as well have been held for full five-year tenures, irrespective of their dissolution before the end of their tenure.

Indeed, there does not appear to be any provision in the Constitution whereby anything other than a full term can be conferred. The only eventuality which seems to have been ensured is that no single electoral college can elect designated nominee(s) of the presidential office twice during its tenure. In other words, an electoral college may elect a president only once during its tenure and not twice over unless a presidential tenure is cut short (by resignation, removal or death) sooner than stipulated and the electoral college is yet to complete its own term. Such situations occurred in the cases of President Leghari, who resigned, and his successor President Tarar. The latter, having continued in office following the military takeover of 1999, was himself eased out on June 20, 2001.

Thereupon General Pervez Musharraf wasted no time in also donning the presidential cap, even though he had already styled himself as chief executive (the equivalent of prime minister) and continued as chief of army staff. Preceding the general elections of 2002, General Pervez Musharraf promulgated the Legal Framework Order on August 21, 2002, whereby a number of constitutional amendments were introduced. Subsequently, when the Seventeenth Amendment was passed by the newly inducted parliament it impliedly took cognisance of the amended version of the Constitution and operated on that base. Quite plainly, our lawmakers had not learned from a similar lapse embedded in the advent of the Eighth Amendment proceeding on the amended version brought about by the Revival of Constitution Order (PO No. 14 of 1985).

Now that the incumbent president as well as the current assemblies will be completing tenures during the last quarter of the year 2007, questions have arisen as to whether the outgoing president can get himself elected by the current electoral college before its lease expires. Concomitantly, those concerned have made it clear that President Pervez Musharraf would be seeking a fresh term. — To be concluded
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