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TO a great extent, a free and fair election next year (or whenever it is held) will depend on the screening of candidates whose ‘madressah sanads’ are not equivalent to graduation degrees. The facility enjoyed by a large number of such candidates to enter the contest for the national and provincial assembly seats in 2002, and the success of many of them, was a major reason for undermining public confidence in the legitimacy of the electoral process. Three and a half years down the road the matter is still hanging fire.

The highly controversial deviation from time-honoured election principle to the effect that only holders of graduation or equivalent degrees could contest national or provincial-level elections attracted severe censure when stories of acquisition of certificates of dubious value by candidates were received from all parts of the country. Those responsible for protecting the electoral process from unsavoury speculation did nothing even though their own integrity too was compromised.

Then, in May 2003, an Islamabad lawyer filed a petition in the Supreme Court for the disqualification of 68 members of the federal and provincial legislatures on the ground that their ‘madaris sanads’ were not equivalent to graduation degrees. These parliamentarians, the petitioner argued, were not qualified to continue in their elective offices as they were not eligible to enter the electoral contest. The case is yet to be decided.

While the case mentioned above was pending, an identical matter was decided by an election tribunal of the Peshawar High Court. A former federal law minister had challenged his rival’s election from a Kohat (NWFP) constituency of the National Assembly on the ground that the latter’s certificate of Shahadat-i-Alami fil-Uloom-i-Arbia, on which he had relied for his eligibility, was not equivalent to graduation. The tribunal was told by the federation (through the attorney-general) and the NWFP (through its Advocate-general) that the petitioner was right. It declared the Kohat MNA’s election void.

The argument advanced by the federal and NWFP law officers was that the certificates granted by the Wifaqul Madaris and Tanzimul Madaris had been declared equivalent to degrees awarded by universities only to the extent that their holders could teach religious courses, and that too mostly at the institutions where they had studied. This concessional grant of equivalence was not valid for any other purpose.

The election tribunal’s verdict caused quite a stir as it raised doubts about the entitlement of scores of parliamentarians to retain their seats in the elected chambers. The Election Commission promptly notified a by-election to the Kohat NA seat. This notification was, however, soon cancelled when the Supreme Court suspended the election tribunal’s order and fixed the case for hearing in the second week of September (2003) along with the petition in which the election of 68 parliamentarians had been challenged. That case, too, is yet to be decided.

That it is not easy to dispose of election matters, especially those that touch on a regime’s basic edifice, is known. Despite a series of amendments to the Representation of the People Act, whereby the time allowed to decide election disputes was scaled down to a few months, matters do linger on for years. After all, not all the petitions regarding disputes in the 1988 election were decided.

One may also recall a non-Muslim candidate’s challenge in the early 1990s to the application of separate electorates to provincial assembly elections, thanks to a grand slip by Gen. Zia’s none-too-efficient draftsmen. The Chief Justice of the country granted the petitioner the relief available to him in law but later on reversed the order in his chamber. The case was never decided. One supposes the petition became infructuous in 2002, having borne fruit as they say.

Thus, not many eyebrows were raised when the petition against three score and more parliamentarians remained unheard for a pretty long time. One did wonder, though, whether courts delays could in some cases be described as decisions in favour of status quo by indecision. Maybe, that is the reason law reform bodies have been keen to limit the life of injunctions granted by the superior courts.

In any case, the matter of ‘madressah sanads’ remained out of newspaper columns as well as the official roster of concerns till August last year. On the eve of local government elections many cases came up before returning officers and district returning officers in which the candidates’ eligibility to contest election to nazim and naib nazim slots was challenged on the ground that their ‘sanads’ (asnad) were not equivalent to matriculation certificate. In some cases the objection was upheld, in some others it was dismissed.

Appeals against acceptance and rejection of nomination papers of ‘sanad’ holders were heard by the high courts of Lahore. Peshawar and Balochistan. While the Lahore High Court rejected the plea that the certificate of Shahadat-us-Sanviya was equivalent to matric certificate, the Peshawar and Balochistan High Courts ruled to the contrary. When the issue came up before the Supreme Court it first overruled the Lahore High Court finding and then, shortly afterwards, upheld its (Lahore’s) verdict. The field is now held by the latter judgment of the apex court.(PLD,SC, 2005 P 858).

In this case the Supreme Court examined the curricula of ‘madaris’, noted the existence of unrecognised religious seminaries alongside the recognized ones, noted the system of grading of ‘madressah sanads’ by the University Grants Commission (now Higher Education Commission) in case of high ‘sanads’ (where equivalence with BA and MA degrees was claimed) and Inter-Board Committee of Chairmen (IBCC) in case of lower order ‘sanads’ (where equivalence with matric and FA certificates was sought), and heard the attorney-general repeating the arguments he had advanced in 2003. The court found:

1. “Thus, it is a fact that from 1982 onwards the UGC by means of various notifications referred to herein above had been dealing with the cases of a large number of students who received education in ‘Deeni Madaris’ and were granted equivalence certificate subject to passing examination of the additional subjects at the B.A. level.” The latest notification noted by the court (in another case) was of July 25, 2002. Without qualifying in additional subjects a ‘sanad’ was good for teaching purposes only.

2. Only degrees awarded by chartered universities and recognized ‘madaris’ were valid. The court felt sorry for students who joined unrecognised seminaries.

3. It was incumbent upon a candidate seeking election on the basis of a ‘sanad’ to produce an equivalence certificate.

4. An appellant’s counsel had argued that candidates for the offices of nazim and naib nazim could contest polls on the strength of ‘sanads’ just as many ‘sanad’ holders had been allowed to contest election to national and provincial assemblies in 2002 under an Election Commission notification. The court observed that at the moment it was concerned with matters falling under the Local government Ordinance and that the validity or otherwise of the Election Commission’s notification would be considered separately at appropriate time.

The court finally held:

1. A person, who holds a high ‘sanad’ from a seminary institution recognized by UGC/HEC and has qualified in additional subjects mentioned in UGC notification, and about which an equivalence certificate has been issued, can use his ‘sanad’ for the purpose of employment and for any other purpose, “including the election of local government.”

2. A person, who holds a lower degree (sanviya) ‘sanad’ from a recognized seminary, has passed in additional subjects notified by IBCC, and has obtained an equivalence certificate from IBCC “shall be qualified to contest the local government election.”

The law, as clearly laid down in this judgment, is that candidates who have obtained ‘sanads’ from unrecognised seminaries, have not passed examination in additional subjects, and have not obtained equivalence certificates from HEC/IBCC cannot claim to possess degrees equivalent to graduation and matric. The logical conclusion is obvious.

Soon after the latest SC judgment was reported in the press the lawyer who had approached the court in 2003 moved a petition, fruitless so far, for early hearing. It is possible that no decision can be reached about the parliamentarians whose tenure will in any case end next year. But there is obviously something rotten in a system if the people are not sure that all members of parliament are legitimate occupants of their seats.

Incidentally, the Supreme Court verdict of August 2005 did not affect candidates who did not pass the criterion laid down by the court. The Election Commission said there was no time to intervene in such cases. Parties aggrieved could go to election tribunals — another instance of knowingly allowing a process outside the law and telling the aggrieved to settle for years of litigation.

The question now is: What is going to be done for the next general election: the sanad-holders will be in or will it be possible to tell them that they are out? (All this discussion is without any reservations on the merits or otherwise of madressah sanads and university degrees.)

The Election Commission has to clear the mess it created in 2002 and settle the matter of ‘sanads’ in a manner which is not only in harmony with the law but is also in accordance with democratic norms. But this will be another piece of patchwork no better than the handiwork of authoritarian rulers.

The real issue is that the legitimacy of parliament and the electoral process has been gravely jeopardised by mindless changes in the ground rules, carried out in the narrow interests of the establishment and its cohorts.

The seeds of rot lie in the amendments to the election laws made in 2002, including and especially the condition that only graduates could be allowed to sit in legislatures. If a return to democratic governance is honestly intended, all such innovations must be cancelled and the system in vogue for decades before 2002 revived — that is, everybody who is a voter should be entitled to contest election subject only to tests of age and sanity (although the applicability of the latter test cannot be easily guaranteed).

