Rule of law & military
By Javid Husain

RULE of law is the sine qua non of good governance. This truth is not easily understood by military rulers who usurp power in violation of the Constitution and their oaths which mandate upholding the Constitution and refraining from involvement in political activities.

A military government, which comes into power in violation of the Constitution and whose functioning is guided by the whims and interests of a few individuals at the helm of affairs, is the very antithesis of the rule of law.

It is unrealistic to expect from a military government to show respect for law. As the famous Persian saying goes, “When the architect lays the foundation stone in a crooked manner, the wall will remain crooked till the heights of heavens”.

President Musharraf’s decision to send a reference against the Chief Justice of Pakistan to the Supreme Judicial Council, the notification to declare him `non-functional’ and the ham-handed manner in which the whole issue was handled beginning from March 9 when General Musharraf in army uniform had a meeting with the Chief Justice in his camp office, have plunged the country into a serious constitutional crisis.

One can only lower one’s head in shame at the pictures carried by the print and electronic media of the excesses against the person of the Chief Justice who, as the head of the third pillar of the state, should have been treated with the utmost respect even if a reference against him had been sent to the Supreme Judicial Council. The same can be said about the stories that the Chief Justice, even after his return to his official residence from the president’s camp office was kept incommunicado.

These were not “tactical” mistakes as the president has tried to explain to the nation. These were serious issues of a strategic nature as they delivered a serious blow to the independence of the judiciary as enshrined in the Constitution and its capacity to deliver justice. The president and the prime minister must accept responsibility for these serious lapses: the former because with the unity of command, goes the concept of the unity of responsibility, and the latter in his capacity as the chief executive.

Both of them, therefore, must apologise publicly to the Chief Justice and to the nation. After all, if the president can apologise to a private TV channel for the violation of its office by the police, why can’t he do the same for the excesses committed against the Chief Justice which perhaps have more serious constitutional and legal implications?

While it would be inadvisable to comment on the substance of the reference which is under the consideration of the Supreme Judicial Council, it is pertinent to mention that questions have been raised about the real motives behind this move. Some commentators have linked the dispatch of the reference to the government’s alleged unhappiness because of the judicial activism shown by the “non-functional” Chief Justice, the Supreme Court decision against the privatisation of the Pakistan Steel Mills, the action taken by Chief Justice Iftikhar Chaudhry to provide relief to the victims of involuntary disappearances and the likelihood of constitutional challenges before the Supreme Court later this year on the president’s intention to get re-elected from the existing Assemblies.

The matter is of the utmost importance to the nation because it is germane to the concept of the independence of the judiciary, its ability to interpret the Constitution and the law objectively without fear or favour, and its capacity to act as a check against the excesses of the executive in the exercise of its authority. The reference by the president thus has raised important constitutional questions the answers to which will determine the manner in which the judiciary will function and this country will be governed in future. It is, therefore, understandable that the overwhelming majority of the legal fraternity is up in arms on this issue.

After all, if the Chief Justice of Pakistan can be made non-functional, or sent on forced leave as the government now claims, on the basis of mere allegations made by the government, which are yet to be investigated and proven, and can be subjected to humiliating treatment, the fate of other judges can be well imagined. In such a situation, when the fear of references would be hanging like the sword of Damocles, it would be unrealistic to expect the judges of the superior judiciary to act independently in the dispensation of justice.

Thus, if the constitutional issues, which have been raised by the reference against the Chief Justice and the manner in which it has been handled by the government, are not resolved properly, we may have to say good-bye to the independence of the judiciary in Pakistan which is an indispensable condition for establishing the supremacy of the law in the country.The distinguishing feature of a civilised society is the rule of law. The absence of the rule of law means the absence of civilisation and a return to dark ages in which might rather than right prevail. Where laws end, tyranny begins. Justice is inconceivable in a society where laws are openly flouted by the powerful irrespective of whether their power flows from personal possessions as in feudalism or from the misuse of coercive institutions of the state like army or police.

Unfortunately, Pakistan’s history is replete with examples of the violation of the law of the land by unscrupulous individuals at the helm of affairs through the misuse of powerful state institutions. The worst examples of the trampling over of the law of the land, of course, are military usurpers in violation of the constitution and establishing one-man rule.

The arbitrariness of one-man rule, besides destroying the foundation of law, also weakens the state institutions be they the legislature, judiciary or various departments of the Executive which can gain strength only through respect for laws and rules. The compulsion of a military ruler to appoint the heads of various institutions of state on the basis of loyalty because of constant concern about his own legitimacy rather than merit accelerates the process of their atrophy and destruction.

Finally, corruption thrives in a climate of lawlessness and cronyism especially when the process of accountability becomes irrelevant or an instrument of political victimisation. In such a situation, one cannot even think of good governance.

In Pakistan, the deteriorating condition of state institutions is well-known. PIA, of course, leads the list of institutions in serious trouble. But the Pakistan Railways, Pakistan Steel Mills, Wapda and others are not far behind. According to a recent report, the Pakistan Railways suffered a staggering operational loss of Rs3.39 billion for the fiscal year 2005-06. As for the performance of Wapda, the less is said about it the better.

We have also reached the depths as far as corruption is concerned. According to Transparency International, Pakistan’s score on the corruption perceptions index for 2006 on a scale from zero (highly corrupt) to ten (squeaky clean) was 2.2 as against 3.3 for India, 3.8 for Turkey, 5.0 for Malaysia and 6.2 for United Arab Emirates. We had the dubious distinction of being rated with countries like Angola, Congo, Sierra Leone and a few others as the fifth most corrupt country in the world. In 2003, by way of comparison, we occupied the 11th position. So the level of corruption which was bad enough in 2003 has been going up.

On the economic front, suffice it to say that we have perhaps one of the most oppressive and exploitative systems in the world in which the rich are getting richer while the poor can hardly make both ends meet. High rates of inflation and unemployment have broken the back of the poor. In terms of percentage of GDP, the allocations for education and health remain abysmally low despite the government’s claims to the contrary.

President Musharraf has to realise that the present political dispensation, far from strengthening political stability in the country, has unleashed forces which strike at the very roots of national unity, harmony and progress, and thus carry the seeds of instability.

The only way out is the restoration of a democratic order in the country based on the return of the armed forces to the barracks to concentrate on their constitutional responsibilities, free and fair elections under an independent election a commission with the participation of the various political parties and their leaders exiled or otherwise, respect for law and the independence of judiciary, and commitment by the political parties to abide by democratic norms under the new set-up.

It is incumbent on the government and the opposition to rise above their vested interests in steering the country out of the present crisis on the road to political stability and economic progress and well-being. President Musharraf should take the lead by initiating the process of national reconciliation and the establishment of undiluted democracy through the involvement of all the political forces in the country and the return of exiled political leaders. History will not forgive him if he misses this opportunity.
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