Between courts and the street
By Kunwar Idris

THE men vying to capture political power in Pakistan range from the mediaeval holy to the modern hippie. That is, if you ignore for a while the presence of terrorists on the fringes of society.

Against this backdrop a question being asked, with evident justice, is whether a just and moderate democratic order could emerge out of the prolonged turmoil — now hopefully coming to an end.

The doctrine of necessity, as a Supreme Court judge observed the other day, may have become a part of history, but extremism that poses a greater threat to democracy than the coup makers is looming ever larger on the horizon.

Successive governments have been nurturing extremism. Musharraf’s government of ‘enlightened moderation’ has done no less. The judiciary can help exterminate it just as it has buried the doctrine of necessity by revisiting its previous judgments.

The point being made here, curt but crucial, is that rising extremism will not let democracy flourish even if the nation has seen the back of military-led governments for all times to come.

The reason for this apprehension is obvious: civil liberties, freedom of conscience, equal access for women and minorities to justice and all other rights guaranteed by the Constitution can withstand martial law but not extremism. Military men come and go but doctrinaire fanatics infest society at all times and at all levels and their numbers are growing.

Benazir Bhutto was partly right when she told her American audience the other day that extremism in Pakistan has been thriving under military dictators. That is true but only of the tribal areas where Ziaul Haq in waging jihad in Afghanistan and Musharraf in fighting terror, also in that country, brought the strife to the home soil, transforming some of our own peaceable but mercurial tribals into terrorists.

This is a sad story of the two generals alienating our own loyal tribes by acting against the covenants and customs that had traditionally governed relations between the political agents and the tribal elders. But the extremism that is rooted in domestic sectarianism had thrived as much under the governments of Benazir Bhutto and Nawaz Sharif as it had under the generals.

The unrest and defiance in the tribal agencies and the adjoining settled districts will fade away in due course of time as foreign troops leave Afghanistan. But Pakistan will never be either democratic or peaceable unless the laws that promote intolerance and foster religious prejudices are either repealed by parliament or struck down by the judiciary.

In fact, it has to be a concerted effort by both. The doctrine of hate has to be buried alongside the doctrine of necessity, and deeper, if democracy is to return and endure.

Barring a national emergency that Chaudhry Shujaat Hussain constantly pines for and cannot be ruled out either if the current crisis prolongs, the new government (the caretaker followed by the elective) should be in the saddle shortly. Whether the polls are fair or rigged the strong likelihood in either case is that the moderate, liberal and nationalist elements would form a majority in parliament as well as in the four provincial assemblies.

The next elected government, soon after assuming office, must get down to establishing a new legal and administrative framework that is conducive to the growth of democracy.

Its central tenet should be to do away with all such laws and practices that discriminate among the citizens on grounds of religion, race or province, and then to put relations with the tribes back on the traditional footing that was abandoned first during Zia’s jihad and later in the on-going war on terror.

The compulsion, or driving force, in both situations, it is well established by now, was monetary and not commitment to the cause.

The legal code of the country also needs to be purged of provisions and punishments that provide long imprisonment or death penalty for offences like hurting religious feelings, defiling places of worship and personages by ‘words spoken or written, or by visible representation, or by any imputation, innuendo or insinuation directly or indirectly’; and for Ahmadis, in addition, if they pose as Muslims.

The sufferers under the sweep of these ambiguous laws at the hands of the police and facing the mob frenzy whipped up by the fanatics are invariably the minorities.

While all this is being said, the hope for a liberal democratic order to emerge from the elections is dimming with every passing day. Doubts are being expressed not about the polls being free and fair but whether they would held at all.

It was left to the judges to clear the mess that the politicians and the generals created. To top that, the arguments addressed to the Supreme Court were invariably coloured by the political preferences of the lawyers who in a vacuum have emerged as an organised force in politics.

It was rather frustrating to see the two leading lights of the legal profession, Chaudhry Aitzaz Ahsan and Hafeez Pirzada, who were called upon to assist the court as its friends, presenting arguments that conformed entirely to their political persuasions. It appears legal objectivity is also being buried alongside the doctrine of necessity while the dawn of democracy is nowhere in sight.

More frustrating, however, is the new-found behaviour of senior lawyers to publicly hail a judge if he agrees with them and condemn him if he doesn’t. The independence of the judiciary is, thus, now threatened not by the executive alone but by the lawyers as well. The leaders of the bar — Muneer Malik, Hamid Khan, Ali Kurd and the rest — must make their choice whether they wish to argue the law in the courts or campaign on the streets to “win the hearts and minds” of the people. It cannot be both.
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