Back to the drawing board
By Syed Sharfuddin

THE imposition of emergency rule throughout Pakistan on Nov 3 is a clear indication of the failure of the policies pursued by General Musharraf both as president and the patron saint of the ruling PML-Q which forms the rubberstamp government at the centre. The growing independence of the judiciary for the first time in the history of Pakistan is the main cause behind this move.

Of the 13 reasons cited in the proclamation, nine lay blame on the judiciary, two on terrorist activities and one each on the inability of the government and the Constitution to address the current situation.

During the last seven years, President Musharraf has been trying hard to convince the country and his well-wishers abroad that he stands for democracy and the rule of law. But his latest action once again flouts these tall claims.

The Constitution of Pakistan provides for emergency rule under Articles 232-237. However, by totally ignoring these clauses, the president has ensured that the proclamation will not be subject to parliamentary scrutiny within 30 days of its issuance, nor will it have a sell-by date of four to six months, as provided in the Constitution. By staying out of the Constitution, the president has also caused this unconstitutional act to be condemned widely within Pakistan and abroad.

The first international challenge to the government will come later this month when the Commonwealth heads of government meet in Kampala to consider whether Pakistan should be re-suspended from the councils of the Commonwealth.

With the implementation of the PCO Pakistan has slipped back to 1999 when the 1973 Constitution was held in abeyance by the military. At least then, the military regime had an under-performing government to blame for its failures.

In the absence of war which justifies a state of emergency without question, in all other instances the government needs to make a convincing case for taking this extraordinary step because it involves suspending the fundamental rights of the people. The Constitution guarantees these rights and the courts ensure that these are not taken away by any institution, group or individual.

Pakistan had just begun to see this process at work. It has now been stopped. States of emergencies take away these rights only temporarily and need to be fully justified. The state of emergency in Pakistan fails to meet both these criteria.

The proclamation puts the blame for terrorist attacks and suicide bombings flatly on the shoulders of the judiciary. The proclamation also does not mention the relationship between these activities and the resurgence of the Taliban, combined with the ‘us and them’ policies of the government.

The government has a responsibility to maintain a balance between security considerations and the human rights of its citizens which are guaranteed in the Constitution. Democracy is sometimes a costly affair. Although happy to take credit for reforms, President Musharraf does not seem to be prepared to pay the cost for sustaining democracy in Pakistan.

The superior courts are said to have caused interference in government policy by questioning the disappearance of citizens and taking suo motu notice to preserve the human rights of the people. Pre-empting and preventing terrorist attacks is the main task of intelligence and security agencies. If the judiciary is to take the blame for all such attacks, why should we have these agencies on the public payroll?

The proclamation goes on to say that the inability of the government to perform its administrative functions properly is caused by the superior judiciary affecting the trichotomy of powers and assuming charge of administration. This is an argument which the military has often used for itself. The 1999 coup was justified on the basis that politicians were not doing their job properly. It can be said that when an administration fails to protect its citizens, the judiciary has a duty to intervene to fill in the gap.

And finally, the biggest untruth that the proclamation tries to give words to is that the country’s economy is adversely affected not because of the complacency that has set in the government after the tall claims that were made in 1999 to rescue Pakistan from poverty and financial bankruptcy, but because the judiciary is acting too independently to enable the government to take time to audit its own failures and shortcomings through its slow moving internal processes.

Nothing can be more telling than the fact that after seven years of leading this nation, President Musharraf has admitted that Pakistan is facing an economic crunch and there is an open challenge to the stability of Pakistan.

Contrary to his claim for promoting separation of powers of the executive, legislature and the judiciary, President Musharraf has in fact heightened the tensions among them. President Musharraf expected a cooperative judiciary which would back the government’s actions on the security situation and throw away the presidential reference by taking a quick decision. Neither of this happened and that is the root cause of the present conflict.

President Musharraf has said that he wants to complete the third stage of democratic transition by calling elections shortly and swearing in a fully civilian government, Let us hope that this promise does not turn out to be another pipe dream.

During emergency, extremists can go underground and quietly recruit supporters. The cost of mounting a security intelligence operation as well as keeping the law and order situation in control would obviously take its toll on development projects. Any further decline in living standards will cause the public to go short on patience. A prolonged emergency rule could be very costly for Pakistan.
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