Are we reconciled?
By S.A. Qureshi

THE National Reconciliation Ordinance (NRO) appears to have run into a storm of protest and derision from the press and civil society. The criticism primarily is that it will permit politicians to launder money that they could not account for.

It has, therefore, been labelled with various epithets like daylight robbery and an abdication of principles on the part of both Musharraf and the Pakistan People’s Party. This is so despite people having called for national reconciliation for the past few years.

It strikes me that in any system of justice such a law would be curious. The reason would be that people would ask, why not resolve the issues through the established judicial system.

The root of the problem is that we do not have a judicial system that can be trusted by anyone in this country. Traditionally, apart from a few individual exceptions, this whole system has been carrying out the dictates of the military in Pakistan. If a civil servant, a judge or a police officer dared to defy the military, they paid a heavy price. The list is surprisingly long.

Does anybody remember Justice Safdar Shah who as a sitting judge of the Supreme Court had to escape to London just because he disagreed with the then military regime? His analysis that Zulfikar Ali Bhutto had not murdered Nawab Kasuri was legally clear and correct.

Almost 30 years later, instead of Safdar Shah’s commemorative statue standing outside the Supreme Court it is the Sharifuddin Pirzada protégés who still wield influence within the hallowed portals of the building.

Many of these gentlemen actually owe their elevation to a system which has heavily been influenced by individuals like Justice Anwarul Haq and Justice Nasim Hasan Shah.

I have nothing against those two gentlemen but they practically admitted judicial murder by calling Bhutto’s execution a political decision. In short, the current judicial system comprises personnel tainted by Provisional Constitutional Orders that dignified military rule. This was a factor that the PPP could not reverse in its short tenures and which Nawaz Sharif as heir to Zia quite enjoyed.

If anyone believes that things have changed they should remember that the current top law officer of the country, the attorney-general, is famous not for his legal analysis but for the engaging conversations he held over the telephone and which found their way to the Internet.

As a sitting judge these conversations with Mr Khalid Anwar, the law minister at the time, were remarkable for their frank appraisal of what awaited the PPP leadership in cases before him.People who, therefore, argue that the cases should be allowed to go to court are either simplistic or basing their analysis on two false assumptions: a) that the cases against the PPP leadership are all proven even before they are heard; b) that the courts will decide these cases fairly.

As far as the second assumption is concerned when we talk about the judicial system it does not refer to judges alone. Actually, it means the criminal administration system which includes the investigating agency (e.g. police, NAB), the prosecution and the judiciary.

The judges cannot do much if the evidence before them is fixed, forged or concocted which can easily be done when the state is not neutral. The investigating agencies in Pakistan are, therefore, replete with police officers who have emulated our judges in ‘pragmatism’. The hijacking case against Nawaz Sharif was a particularly brilliant example of incisive investigation.

There were, of course, a minority of police officers who, like judges, stood up and objected to unfair investigations. They have been made horrible examples of and their peers do not even whisper their names for fear that their conscience may be impacted. These were the easiest prey. Unlike politicians they do not have a party, lawyers or independent incomes behind them.

The press hates the police and the effort to dissect an individual’s role behind the uniform requires too much hard work and investigative journalism. These police officers will die unsung. However, the impact of the military’s manipulation is visible.

At a national level, one either gets police officers who in situations like May 12 in Karachi avoid confronting killers or act in reverse in Islamabad where they bully the press and the lawyers. Little surprise then that the PPP, which has been at the receiving end of this ‘justice system’ for the past 30 years, wants another way.

So what happens if you have a criminal administration system which your country’s largest political party regards as untrustworthy and unworkable?

In South Africa, Nelson Mandela as the leader of the country’s largest political party, the African National Congress, faced the same problem about which he was aware.

In the absence of agreed rules of the game during the anti-Apartheid struggle, both parties had taken measures unpalatable in a civilised framework. These were crimes with a purpose which had overridden ordinary law.

The courts dominated by the Apartheid regime’s judges would interpret them according to the system they knew — a system that would have Nelson Mandela described as a terrorist. A system of reconciliation under a truth and reconciliation commission was worked out where crimes committed by both sides were identified and the state declared amnesty for the majority of them. The ANC was then given effective power and it has governed reasonably well for a revolutionary party since.

Unfortunately, despite this ordinance, reconciliation between the PPP and the military does not appear to have occurred. The reason is that although very much like the Apartheid regime in South Africa, the military has now come under tremendous international and local pressure to clean up its act, but unlike the Apartheid regime in South Africa it has never really decided to give up or share power.

Shorn of its traditional right-wing allies whose patronage structures are under international investigation the military believes it can use the PPP as its new front.

The NRO appears to have been negotiated by it with this intent. Clearly, the military’s friends have produced a badly drafted law without sincerity of political purpose. The constitutional protection and wide ambit that should have blanketed this law is missing. It is very likely to be struck down by the judiciary influenced by the military.

The military still appears to believe that if the ordinance fails it is home and free. This is short-term thinking. The long-term consequences are unnerving. If PPP does not have the opportunity to articulate and then implement a radical programme of social reform because of being stitched up with cases and allegations there will be no good governance.

The people of Pakistan will have no option but to look at the right-wing alternatives. These alternatives have neither the will nor the political vision to implement much-needed reform.The military must buy into the spirit of the ordinance and let the PPP, if successful at the ballot, implement a programme of reform like it did in the 1970s. If the PPP fails, then one can only hope that the dynamic of the failure will create political parties which can rise to the challenge. People may be dubious but this is the only political option for the moment.

