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The 20th Amendment Bill was supposed to be about regularising by-elections held during the period when the Election Commission had not been constituted in accordance with the 18th Amendment. One unintended but positive consequence of introducing the bill has been to draw attention to the importance of making the Election Commission independent and impartial, as well as effective, and of providing a level playing field to all political parties in an election. The Constitutional Reform Committee which drafted the 18th Amendment did take some steps in this direction. But it failed to make full use of the opportunity. 

On the positive side, the 18th Amendment did two things to strengthen the independence of the Election Commission. First, the powers of the chief election commissioner were transferred to an Election Commission with representation from all provinces. Second, the power to select the members of the commission was transferred to a parliamentary committee on which the government and the opposition have equal representation. 

But, inexplicably, the 18th Amendment did not stipulate the term of office of the members of the commission. This mistake would now be rectified because the government and the opposition have reportedly reached agreement that all members of the commission should serve five-year terms and should be removable from office only on the same grounds and by the same procedure as members of the superior judiciary.

These steps should strengthen the independence of the Election Commission. But making it really effective might not turn out to be so easy. So far, at least, the commission has lacked either the ability or the willingness to use its full authority to ensure fair elections. Its record of enforcing election laws has been patchy, whether on corrupt practices, on disqualifications such as dual nationality, or on false statements of assets filed by parliamentarians. Provision of adequate staff and budget to the commission, as demanded by the opposition leader, would not be enough if the will is lacking.

We should also consider whether only retired judges should be eligible to serve on the commission. Organising elections is not a judicial function and does not require prior experience in that field, nor is age necessarily an added qualification. It would surely help if besides superannuated judges, younger persons and those with experience in other relevant fields were also made eligible to be appointed to the commission. 

In the absence of an Election Commission which is able to impose discipline on our political class, we have experimented with the system of caretaker governments. But none of the five caretaker governments set up to oversee elections was truly impartial or neutral. The experiment has clearly failed. 

That is not surprising if we look at the genesis of the idea. The system of caretaker government did not exist in the original 1973 Constitution. It was first introduced in 1985 by Zia for those cases when an assembly had been dissolved before the completion of its term. In 2002, Musharraf introduced it also for cases when an assembly competes its full term. The intention of the two military dictators was not to ensure fair elections. To the contrary, the purpose was to give themselves the power to appoint a government which they controlled, in order to be better able to manipulate the election results. What the system of caretaker government does in effect is to take away this power from the outgoing government and give it to the incumbent president. It does not in any way guarantee that he will not misuse that power.

The 18th Amendment made it obligatory for the president to “consult” the outgoing prime minister and the leader of the opposition. But it still leaves the ultimate authority to appoint the caretaker governments in the hands of the president. Technically, the provincial caretakers are appointed by the governors, but since the governors are themselves appointees of the federal government, it is virtually ruled out that they would go against the wishes of the president.

For all practical purposes, therefore, the 18th Amendment leaves unfettered executive authority of the federation in the hands of the president during the interim period till the new elected government has been formed. What is more, the president also gets unlimited power to legislate through ordinances, nullifying the principle of separation of powers. Even worse, the president also gets full executive and legislative authority not only over federal subjects but also over provincial matters, because the provincial governors and chief ministers are effectively his appointees.

Concentrating all federal and provincial powers, both executive and legislative, in the hands of the president would at any time be fraught with danger. But when the holder of that office is called Asif Ali Zardari, the risks are multiplied manifold. The country would certainly be in better hands if these powers were divided between the prime minister and four chief ministers coming from different political parties.

In the negotiations on the 20th Amendment Bill, the PML-N has rightly pointed out that the existing constitutional provisions, which call for “consultation” by the president with the outgoing prime minister and opposition leader, still leave the final decision in the hands of the president. The PPP is also right that if the PML-N’s demand for “consensus” is accepted, elections could be delayed indefinitely if a consensus cannot be reached. A proposal has been made that if there is no consensus, the caretaker prime minister should be appointed by the chief election commissioner in order to avoid a deadlock. But giving this power to the CEC would risk compromising the Election Commission, if his nominee is not acceptable to some political parties.

The PPP and the PML-N are now reported to be close to an agreement on the modalities for setting up caretaker governments and a revised version of the 20th Amendment bill reflecting the accord between the two major parties is expected to be presented shortly. But it might not have smooth sailing if a way is not found to accommodate the demand of the smaller parties to have a say in the formation of caretaker governments.

Given all these difficulties, the question we need to ponder is whether we need caretaker governments at all to ensure fair elections. After Bangladesh scrapped it last year, Pakistan is today the only country with such a system. In countries with long-established democracies, the incumbent government remains in office but goes into what might be called a “caretaker mode” when an election approaches. It remains in that mode till the election has been held and a new government installed. During this period, the government follows an unwritten code of conduct under which it refrains from major new policy decisions and from taking any steps which could influence the electorate in its favour. This code of conduct is enforced not through legal sanctions but by a vigilant public opinion.

We too need to consider adopting a similar system in which the incumbent government stays in office but goes into a caretaker mode before an election. We will, however, have to adapt it to our own political conditions. Specifically, three steps should be taken. First, the Constitution should be amended to stipulate that the incumbent government would continue in office at election time but in a caretaker capacity. Second, the code of conduct to be followed by this government to ensure fair elections should not be unwritten but should be enacted into law. Third, this code of conduct should be legally enforceable, whether through the Election Commission or a dedicated body specially created for this purpose. This would be the best way of promoting fair elections while avoiding the pitfalls of continuing with a system of caretaker government which has been tested five times and has failed. 
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