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Thank you lord, but not my lords, for bringing the contempt case to a close. Well, almost. The prime minister apparently got what he deserved for willfully trashing the verdict of not one judge or two but the full bench of the highest court of the land. But was it enough? Did the court go the required nine yards? Not really.

 

Yes the prime minister was convicted but within seconds he was home free as well. His premiership tucked safely under his belt and with no serious threat to be taken away during the remaining months of his term in office, the prime minister could not have secretly asked for a better verdict. That he would be held guilty was a given but given his office back for keeps was not.

 

The wording of the short order clearly indicates that the matter of prime minister’s ultimate disqualification has been thrown in the parliamentary procedural labyrinth. The country and the people will now be subjected to many more torturous months of legal bickering over how and when to, if ever so, to disqualify the premier. Did this conviction bring us any closer to the implementation of the original NRO order of the full bench? Apparently not. The environment of uncertainty spawned by this display of ‘judicial restraint’ will only contribute to the further deterioration of governance and the woes of the already sputtering economy.

 

Did the country’s highest court just blink? Yes. An unambiguous categorical defining of status was warranted by circumstances. Instead of creating a new state of legal limbo, perhaps the court would have done everyone a bigger favour by swallowing its pride and simply looking the other way and exonerating the prime minister altogether. At least things would have settled down once and for all and some semblance of normalcy would have returned to the system creaking under the weight of legal maneuvers. But what we witnessed instead was the court making a big issue out of the country’s chief executive having caused irreparable damage to the process of law and the court’s dignity and then, after convicting the gentleman, just letting him walk away into the legal haze with merely a slap on the wrist. 

 

The court has itself justified mitigating the sentence — till the rising of the court — on the grounds of the ‘possible’ ramifications of Article 63(1)(g) subsequently coming into play. What logic or consideration stopped it from taking the matters to a logical conclusion by giving a circumspect order on the PM’s eligibility to continue in office, we’ll never know. What we do know however is that after months of the grand standoff between the executive and the judiciary and a conviction pit stop, the nation has been forced on yet another roller-coaster ride promising to last for quite a few months.

 

The prime minister is a convict but remains the prime minister. The letter he was supposed to write remains unwritten. It is only a matter of time now before another serious standoff takes place between the judiciary and the executive on the issue of the writing of the letter to the foreign authorities. The prime minister flatly refused to do so in the first round and continues to hold office despite a conviction. Why will his stance change in the coming months? When will he again be asked by the SC court to write the letter? And what happens when he refuses again? Does he get hauled in fresh on the same stale charge of defying the Supreme Court? We don’t know what’s going to happen on this front in the coming weeks while the drama of his disqualification runs parallel.

 

If as is being suggested, the full bench may be constrained to form a sort of commission with the authority, rather a directive, to write the letter to the foreign governments, then again the prime minister will unquestionably take the court head-on and the nation will be caught in the midst of another drawn out battle. Only this time, buoyed by the cowering of the court in the past, we will definitely see an even more aggressive executive. In fact, in such a scenario the possibility of the entanglement taking on the complexion of one between parliament and the apex judiciary, and not just the executive cannot be ruled out. The weak-kneed action by the seven-member bench may just have sired a future political crisis of unmanageable proportions.

 

The restraining prudence shown by the bench is nothing but another form of doctrine of necessity with the judges ostensibly trying to save the system from a sudden shock. And we thought the days of such doctrines were over. It has repeatedly been argued in these columns that rule of law will not become the rule in this country till the land’s top judges confined themselves to passing judgments based on points of law and not on the consequences of their decisions outside the confines of their courtrooms. Justice will not be served for as long as legal verdicts are tampered by considerations other than pure legal arguments.

 

The nation definitely did not take to the streets and brave Gen Musharraf’s henchmen and brutalities to restore judges who too would ultimately succumb to the convenience of comforting ‘pragmatic’ decisions rather than pure legal verdicts that may cause system shocks and bring governments down but ultimately uphold the rule of law. If an exception is made for the present judges for showing restraint in the larger national interest, then no moral justification remains for criticising the justices Munirs and Dogars of this world, for they too acted as per their own definition of judicial restraint and modified behaviors in what they must have perceived as being the ‘larger national interest’.

 

With the legal hassle about his continuity in office brushed under the carpet by the judicial brush, Prime minister Gilani’s conviction has brought to the fore the moral and ethical aspect of his staying in office. Is it legal for the prime minister to stay on? Yes. Will he manage to hang on for the next few critical months right up to the next general elections? Yes. But, if it is morally appropriate for him to continue in office after his conviction for disobeying the country’s top court is the question.

 

The case of the prime minister’s conviction must not be viewed as that of the conviction of a politician placing party loyalties above his obligation to the Constitution. In essence, it is that of the nation’s chief lawmaker becoming the chief lawbreaker as well. Parliament is the source of all legislation and the leader of the house is its custodian. It is parliament that must make the law of the land and it is for its leader, the prime minister, to ensure its implementation as the head of the executive. How then can that custodian stay on morally and ethically when he stands convicted of deliberately abandoning his prime constitutional obligation? Pakistan’s ruling political elite however has never been too concerned about the moral and ethical aspects of public life and it would be naïve to expect a change of heart just because of one watered down conviction.

 

At a cursory glance, the prime minister appears to have been dealt a severe blow because of his conviction. But in real terms, he must be one heck of a happy convict for he has lost little. Our version of democracy is built around power politics and not necessarily people’s politics and as long the power base remains secure, little else matters. The prime minister continues to remain secure in his office and has enough time at his disposal to orchestrate his future political moves. Round one to the court-defying executive.
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