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What was the point of taking note of the contempt matter and dragging it on for months if all the gumption that the Supreme Court was capable of was inflicting 30 seconds of shame? This is the gist of one set of criticisms of the prime minister’s contempt case. The case and its verdict are devoid of legal merit and completely political, being a continuation of our judiciary’s history and proclivity to treat the PPP unfairly, charge the minions of the Zardari PPP. Why is the court obsessing over high-profile cases affecting a handful of individuals within the echelons of power that have no relevance to the lives and miseries of the ordinary folk, is yet another criticism. Is there a gap between what the court did and what it ought to have done in the prime minister’s contempt case?

 

The prime minister was charged, under Section 3 of the Contempt of Court Ordinance, 2003, for wilfully disobeying a final order of the Supreme Court in a manner that tended to bring the authority of the court and the administration of law into disrespect and disrepute. The instruction included in the NRO judgment of writing to the Swiss authorities to state that Pakistan never legally withdrew its status as a civil party in money laundering proceedings, involving some 60 million dollars stolen from Pakistan was unambiguous. The prime minister took a position in court that he was bound by the advice rendered by his law ministry asking him not to write to the Swiss on the ground that the matter involved Asif Zardari and such a letter couldn’t be written in view of Article 248 of the Constitution that affords the president immunity against criminal proceedings.

 

The prime minister accepted such advice but didn’t require the federal government to raise the issue of presidential immunity in the review filed against the NRO ruling, which once dismissed made the NRO order final and unalterable. On hearing the prime minister’s excuse for not complying with the NRO order, the Supreme Court once again asked the prime minister to remedy the wrong and write the letter, even if he previously believed that he was under an obligation not to. To this the prime minister responded with a two-pronged strategy: in court his lawyer raised technical arguments about due process under Article 10-A of the Constitution; and in the political arena the narrative about personal loyalty to the party head taking precedence over compliance with court orders and the judicial wolf eyeing the poor PPP was reinvigorated.

 

Notwithstanding Aitzaz Ahsan’s clever play with words, it was hard to fudge the underlying reality: the NRO judgment had attained finality and required to be implemented, and the prime minister and the PPP had decided not to do so, come what may.

 

The Supreme Court repeatedly persuaded the prime minister to comply with the court order without avail and consequently a guilty verdict in the contempt matter was the writing on the wall. It is hard to see how any amount of legal wizardry could have obfuscated the facts or changed settled law: the principle of separation of power dictates that the judiciary has the last word on the meaning of the Constitution and its interpretation is binding on the executive; and the prime minister doesn’t have the privilege to determine that it might not be an opportune time to implement a binding court order in view of his personal reading of the Constitution.

 

In this backdrop, the court had no option but to convict the prime minister and it did. That is the first component of the short order. The second component deals with sentencing. The prime minister was punished till the rising of the court. The doctrine of proportionality requires that punishment should be commensurate with the wrong done. If the prime minister has indeed flouted a binding court directive deliberately and brought the judiciary and the administration of law into disrespect, why was he being let go with a slap on the wrist?

 

The court hinted that the prime minister’s contempt conviction was likely to trigger Article 63(1)(g) of the Constitution, and disqualification as member of the National Assembly and consequently prime minister being serious punishment, the court viewed that as a mitigating factor in determining the quantum of his punishment under the contempt law.

 

Article 63(2) of the Constitution requires the speaker of the National Assembly to refer the matter of disqualification of a member within 30 days of it having arisen, unless she affirmatively declares that no such question has arisen. Thus, if the Supreme Court ruling states that Article 63(1)(g) has been triggered, the question of disqualification has arisen without doubt. 

 

The speaker then, devoid of any discretion in opining on the question of disqualification, is required to act as a conduit and send the matter to the Election Commission. The Election Commission, under Article 63(3) then has 90 days to act. The language of Section 3 of the Contempt Ordinance and Article 63(1)(g) of the Constitution is analogous.

 

Further, section 18 of the Contempt Ordinance states that a court finding that the contempt is substantially detrimental to the administration of justice or scandalous is a prerequisite for a guilty verdict in a contempt case.

 

In other words, since the promulgation of the Contempt Ordinance, 2003, there cannot possibly be a contempt verdict against a parliamentarian that doesn’t trigger Article 63(1)(g). Now that the prime minister has been declared guilty of contempt, his disqualification under Article 63(1)(g) is a natural corollary of such conviction. The only thing that remains to happen is the completion of the process of disqualification, as mandated by Article 63(2) and (3). And in complying with the process neither the speaker nor the Election Commission has the authority to sit in judgment over the decision of the Supreme Court and determine whether Article 63(1)(g) has been rightly invoked, unless the detailed order of the Supreme Court itself leaves the question open for adjudication by the Election Commission. Hopefully the detailed order will clarify all this.

 

Let us revert to the criticisms we started with. The object of the Contempt law is not to award rigorous imprisonment to derelicts, but to censure them with a view to ensure compliance of court orders. The glare over prime minister’s contempt case was not due to the court’s beckoning, but due to media’s over-enthusiasm. Those who aspired to see the case instigating regime change or the prime minister being handcuffed and Pakistan being turned into a circus had set themselves up for disappointment.

 

But more dangerously, the PPP instead of recognising the judicial restraint applied here now seems eager to brew a clash between parliament and the judicature. Its legal wizards have the audacity to assert that the speaker can sit in appeal over the court ruling and declare that no question about disqualification has arisen. The trend here is consistent. The contempt case was fundamentally about the ruling regime refusing to acknowledge that judicial decisions are binding on the executive. Its response to the contempt decision is that the speaker of the National Assembly can also disregard clear orders of our highest court.

 

Such invidious interpretation of the Constitution and the deliberate provocation of a conflict between two coordinate pillars of the state will hurt our scheme of separation of powers and the evolution of institutional norms and practices likely to strengthen democracy and rule of law. And none of this is irrelevant for the ordinary folk for at the heart of this debate is the question of whether in our country the law applies to the weak and the mighty alike and whether loyalty to individuals will continue to trump allegiance to the Constitution. This is a battle between the ugly status quo and hope for change. It is time to pick sides.
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