A decisive moment —Rasul Bakhsh Rais 
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The impeachment of Musharraf for violations of the Constitution, which he continues to deny, will, for the first time, bring a living military ruler holding a position of power to political justice

No matter how you define or interpret the decision of the two major political parties and their smaller allies to impeach President Pervez Musharraf, it is going to be a turning point in Pakistani politics.

Why? Impeachment of the president is not an ordinary political affair in any country, and less in Pakistan where no military ruler has faced the courts for violating the Constitution or a sovereign parliament. Of course, our rulers made sure that the courts, parliament and the manufactured political parties would protect their interests and defend them if they faced any challenge from the society and opposition political forces.

That is our sad history, and a sad reflection on the quality of leadership in our institutions. Maybe it is not, if you take the Hobbesian view of life, society and politics in which every move of power-oriented groups is driven by self interest. It is true that power and self-interest are woven into political pursuits everywhere. But the difference between us and other places is that this contestation takes place within an accepted, consensual legal/normative framework.

Politics and pursuit of power without a legal/normative framework, or constitutionalism reduces state and society to the law of jungle. We have been in it for decades, but at the same time, there has been resistance and there have been attempts to put the country on the legal/normative track.

We are not in a decisive phase for removing Musharraf; it is more in substantive terms a quest for reshaping institutional balance between the President and the Parliament. In other words, it means restoring the parliamentary character of the Constitution that we lost after the insertion, and then reinsertion of Article 58-2(b). There is a national democratic consensus on the federal and parliamentary form of government that we reached at after much struggle and bargaining.

Our national democratic consensus was contemptuously violated by two military rulers, Zia-ul Haq and Pervez Musharraf, who took power and stayed as long as they could keep the courts and the parliament under their shadow. The power of the president to dissolve popularly elected legislatures, which has been done so many times, has acted as the Sword of Damocles, hanging with a single thin hair over the parliament.

The flocking of genius legal heads to the President House a few days ago is a grim reminder that the sword is there and it can be caused to fall after weighing other options like horse trading to escape the humiliation of impeachment.

Since the political climate of the country has changed and the odds are heavily against the soldier, the fall of the sword may hurt him more, and perhaps fatally, than its intended target, the parliament.

There is a splendid opportunity for the representatives of the people to take the country back to the original consensus and melt the sword into a gavel and declare that the age of popular sovereignty has arrived in the Islamic Republic.

The decision to impeach the President, though it has come late in the day and should have followed the restoration of the deposed judges, is a bold move to carry on the spirit of the February 18 elections and respect its mandate.

There are two other important reasons for terming the impeachment move as politically significant for transition to democracy. The first is that it may restore the deposed judges, something that could be done by an executive order; an opinion held by most jurists and political analysts. Coalition partners will have no excuse to delay or deny restoration of the judges any longer once Musharraf is ejected from Pakistan’s political scene.

Judicial independence and impartiality is an old issue in Pakistan that has acquired new political significance. For the first, thanks to free debate and expansion of media in the country, the question of an independent judiciary has emerged as a focal point of democratic struggle. We cannot overemphasise the role of an autonomous judiciary as a restraint on executive authority. The idea of a government under the law and restrained by the Constitution is central to the evolution of democracy.

The restoration judges may be just one step forward towards judicial independence, as this institution needs much more to grow and its quality will depend largely on how judges are appointed and how their power to stay within the Constitution can be balanced by strengthening the legislature.

There is great political symbolism attached to the judges’ issue, which will give confidence to the civil society of Pakistan and encourage issue-based political activism. Hopefully, crowned with this achievement, civil society will be more active in making the state more responsible and responsive.

Finally, the impeachment of Musharraf for violations of the constitution, which he continues to deny, will, for the first time, bring a living military ruler holding a position of power to political justice. Many would insist on judicial proceedings against the coup makers under the Article 6 of the Constitution, which terms as such a violation as high treason.

Even an ordinary person with some intelligence would know that suspending the Constitution by the Chief of Army Staff cannot be constitutional. The Chiefs sought legal refuge by subverting the independence of the judiciary. We are not sure if the political forces will push the matter to the extent of filing a case against Musharraf under Article 6, but we may hear louder voices demanding it if the confrontation between him and the coalition parties grows uglier.

Impeachment is a political process wrapped in the constitutional power of the legislature and expressed in legal language. The process is not supposed to follow rigorous judicial procedures or prove anything beyond reasonable doubt to convict the accused. The grounds for impeachment — misconduct and violation of the constitution — are based on the political judgement of members of the legislature, which is generally coloured by popular sentiment.

The legislature frames the charges, debates the evidence and acts as a judge against the president. The only defence that any president in such a difficult situation might have is whether or not his party can and will bail him out. What is likely to happen now is anyone’s guess.
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