The primacy of autonomy
By Iqbal Haider

IT IS heartening that at long last, the importance of the issue of autonomy of provinces is being recognised also by the ruling parties in the government.

During the last session of parliament most political parties had expressed their intention to move a bill to amend the Constitution for decentralisation of power and securing maximum autonomy for the provinces. Some time ago, the information minister reiterated the resolve of the federal government to amend the Constitution for providing autonomy to the provinces.

The federal minister for parliamentary affairs has also confirmed that the government is considering the transfer of 35 subjects on the Concurrent List to the provinces and that a parliamentary committee has been constituted for finalising proposals on maximum autonomy for the provinces.

The aforesaid resolve and thinking on the part of the federal government is indeed a positive development in the right direction. While one appreciates this decision to amend the Constitution for the said purpose, it must be pointed out that the government has not yet announced a time schedule for these direly needed amendments. Further delay on this score is not advisable and it might not be possible for the present National Assembly to pass the amendments, in its remaining short tenure.

It is pertinent to mention here that most of the subjects retained at the centre are, in fact, in violation of the Constitution. The federal government must show its sincerity on the issue of provincial autonomy by handing over all those subjects to the provinces which it is not authorised by the Constitution to retain. Hence, without even amending the Constitution, the federal government can transfer a substantial amount of autonomy to the provinces.

The extent of the executive authority of the federal government is prescribed by Article 97 of the Constitution which clearly provides that it shall extend only to matters with respect to which the Parliament has the power to make the law.

The Fourth Schedule under Article 70(4) of the Constitution has specified matters on which Parliament is competent to make laws. On the other hand, Article 142(c) clearly prohibits the Parliament from legislating on matters not enumerated in either the Federal Legislative List or the Concurrent List.

The two Articles 97 and 142 read together clearly stipulate that: (i) the federal government enjoys unrestricted executive and legislative authority only in respect of matters specified in the federal legislative list; (ii) legislative authority with conditional executive authority is also enjoyed by the federal government in respect of matters specified in the Concurrent List; and (iii) executive and legislative authority in respect of matters not enumerated in either of the lists, meaning residuary powers/matters, vest exclusively in the provinces.

A scrutiny of the two legislative lists shows that business and functions of some of the divisions or ministries are not specified either in the Federal Legislative List or in the Concurrent List — for example, rural development, local bodies, co-operatives, food, agriculture, livestock, housing, sports, youth affairs, minorities etc. Logically, such matters and subjects are beyond the scope of executive authority of the federal government and the legislative authority of the Parliament.

Consequently, performance of executive functions in respect of these subjects by the federal government is without the sanction or support of the Constitution and a clear encroachment on the powers and functions of the provinces. Therefore, in the first instance, the divisions and ministries in the federal government which have not been specified in the said two legislative lists should be transferred to the provinces, without any reservation or further delay.

The second category of unnecessary divisions and ministries in the federal government are in respect of those matters where, though they appear on the Concurrent List authorising legislation by the Parliament, the executive authority to implement these laws is conferred on the provincial governments. Article 97 has clearly restricted the executive authority of the federal government only to matters in respect of which Parliament has the power to make laws. This authority is further clipped by the proviso under Article 97 which prohibits the federal government, unless expressly authorised by the Constitution or any law, from exercising its authority in any province on a matter in respect of which the provincial assembly has also the power to make laws.

The federal government can exercise executive authority only in respect of matters in the Concurrent Legislative List, if the laws expressly authorise it. The right approach then is to transfer such ministries and divisions and all the functions and affairs relating to them to the provinces — for instance labour laws, criminal laws, family laws, health, education and laws relating to subordinate courts etc.

The transfer of so many divisions and ministries to the provinces as suggested above would not only result in huge savings and substantially reduce the non-developmental expenditure but would also satisfy the letter and spirit of the Constitution as well as demands for provincial autonomy.

It may be recalled that autonomy for the federating units was one of the primary considerations for the creation of Pakistan. This is evident from the Lahore Resolution of 1940 and the commitments made by Quaid-i-Azam Mohammad Ali Jinnah in many of his speeches.

It was the ill-conceived and imprudent policies of the unelected ruling elite which blindly believed in a strong centre and denied autonomy to the provinces and a sense of having a share in power and participation, particularly East Pakistan which resulted in the national tragedy of the breakup of Pakistan in 1971.

We are now facing serious threats to our unity and integrity for the reason of denial of autonomy to the remaining federating units of Pakistan. It is strong federating units and not a strong centre that can guarantee a strong united Pakistan. The sooner we provide the maximum possible autonomy to the provinces the better it will be for the country.
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