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As far as the judiciary is concerned, the government always felt threatened from it because of the fear that it would declare the NRO null and void and revive the cases disposed off under it

The Zardari government claims that it accepts the NRO judgment and has every intention to implement it. However, the evidence available so far suggests otherwise. For example, it is reluctant to write to the Swiss authorities to reopen the cases against Zardari on the ground that it is not possible for it to do so against its own president. Similarly, it has refused to take action against the former attorney general Malik Qayyum for withdrawing the Swiss cases without authorisation on the ground that it is waiting for the detailed judgment. Nor has the government acted upon the court’s suggestion to change the principal National Accountability Bureau (NAB) officials for their conduct and lack of “proper and honest assistance and cooperation” during the NRO case proceedings. As against this, it has punished the law secretary who exposed the NAB officials for hiding important facts from the court, by transferring him to another ministry. Are the government and the judiciary heading towards a clash?

From the government’s current mood, it appears to be so. The cause for conflict may not relate to the above issues alone but also the question of cases reopened in Pakistan if the government does not pursue them in good faith. There is a fear that since these cases are against ministers and bureaucrats, beneficiaries of the NRO, it may instruct the prosecutor general and other relevant officials entrusted with the task of prosecuting the accused to withhold the evidence that could lead to their conviction. In that eventuality, the monitoring teams which are tasked to oversee not only the expeditious disposal of cases but also the kind and quantum of evidence presented before the court, may submit adverse reports against the government. This can create tension between the Supreme Court (SC) and the government, which may eventually result in a clash between the two.

In case the government continues to dither or refuses to implement the judgment, what remedy is available to the SC? Article 190 of the Constitution entitles it to seek help from the armed forces of Pakistan. If this happens, it will not be the first time for the judiciary to do so. There is already precedence in Pakistan’s history when it sought help from the army. The facts in that case are quite instructive here. The SC sought the army’s help during the second government of Nawaz Sharif when workers of the Muslim League stormed its building where the CJ Sajjad Ali Shah was hearing a contempt of court case against the latter. Following the incident, Shah wrote a letter to President Laghari through which he sought the army’s protection. The president in turn wrote to the Prime Minister for the purpose, who simply ignored the request. Then the CJ directly wrote to the Chief of Army Staff (COAS), who too did not oblige as he sent the letter to the Defence Minister for necessary action, who put it in cold storage. 

In case the CJ writes to the COAS for help, will he oblige? In the first place the kind of help that the judiciary may seek from the army the Constitution of Pakistan does not envisage. This is so because the army can certainly provide help in terms of physical protection of judges or the SC building, but it is doubtful that it is entitled to pressurise the government to implement the judgment that the present situation might require. If it were to do so, it may be a violation of the Constitution as it will have to interfere in the affairs of the executive which neither Kayani nor Iftikhar Chaudhry would countenance. However, this does not stop Kayani from exerting pressure on the government from behind the scenes as he did during the long march earlier this year when he intervened to get Iftikhar Chaudhry and other deposed judges restored. This would be, of course, an extra-constitutional measure. Such a mission this time, however, may not succeed because Zardari appears determined to resist at all costs. 

This brings us to the question why the government is reluctant to fully implement the judgment. The good reason it gives is that it is waiting for the detailed judgment; whereas the real one is that it fears that the full implementation, particularly the revival of cases in Switzerland and other countries, could bring about the exit of Zardari from the presidency. With a view to saving him from accountability of the corruption charges against him, the government seems to have decided to politicise the issue by targetting the sources from where the threat emanates to it. In its estimation, they are the judiciary, the media and the army. The judiciary, because it is the fountainhead of all the trouble as it is the one which delivered the judgment and can disqualify the president. The media, because it is not only publicising the government’s bad faith in implementing the judgment but also bringing out lurid stories of rampant corruption in the government. And finally, the army, because it has been putting pressure on the government, among others, to sack corrupt ministers and improve governance, and is the ultimate power broker in politics. 

As far as the judiciary is concerned, the government always felt threatened from it because of the fear that it would declare the NRO null and void and revive the cases disposed off under it. That explains why Zardari opposed the restoration of the CJ and other deposed judges. This fear became an incubus after they were restored. For this reason, the government ministers have tried to run down the person of the CJ in order to make him and the court that he heads look partisan and biased. The first salvo in this direction was fired by the former attorney general Latif Khosa, a confidante of the president, who openly and vociferously expressed no confidence in him when he decided to take up the bribery case against him. Then the government unleashed the former CJ Dogar who did the same when the CJ issued him a notice of contempt of court. Finally, the government ministers have tried to paint the present judgment as partisan and pursuing the minus one formula. 

As far as the media is concerned, the government has targeted certain media persons associated with a private media house, accusing them of trying to topple the government. It has done so because they have been zealously critical of the government’s resistance to the NRO judgment and for constantly exposing corruption by various government departments and ministers. As far as the army is concerned, the government has not attacked it directly, but has done so through strong innuendos and insinuations as was the case the other day when Zardari, while speaking on the occasion of the second death anniversary of Benazir Bhutto in Naudero, without naming the army, made a highly emotional assault on it, accusing it of trying to topple his government. The assault was so scathing that one political observer has called it an open declaration of war against the army.

Finally, will the judgment be implemented fully and in letter and spirit? It is highly unlikely that the government will do so. It is doubtful that the army can succeed in pressurising the president on this count. The other option is his removal from the presidency by force. The army may not do so because it lacks the support of political forces in the opposition, in addition to Zardari’s threat of leaving the presidency in an ambulance. In this backdrop, either the SC can act as the deus ex machina by disqualifying the president, or the legal community and civil society could organise another long march to force Zardari to leave the presidency.

