Has the NRO lapsed? 
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IN its short order of July 31, 2009, the Supreme Court had, inter alia, declared Pervez Musharraf’s emergency and PCO unconstitutional and ultra vires. 

Musharraf’s ordinances which were issued before Nov 3, 2007 but were in force on that date, and those enacted between then and Dec 15, 2007, were deprived of the status of permanent law. 

Their validity was restricted to a period of 120 days for federal and 90 days for provincial ordinances as per Articles 89 and 128 of the constitution.However, the court had observed that since it had declared these legislative instruments invalid on July 31, 2009 the period of 120/90 days would be deemed to have commenced from that date and steps taken to place the ordinances before the parliament/provincial assemblies. This included the National Reconciliation Ordinance 2007. 

This part of the Supreme Court’s short order has generally been interpreted to mean that the court had treated all these ordinances as remaining in force from the date of their initial promulgation up to July 31, 2009. 

The court has now given detailed reasons for the short order. The ordinances have been dealt with in paragraphs 185 to 188 of the judgment. In para 186 the court has said that the life of such ordinances would be limited to a period of four/three months from the date of their promulgation. 

In para 187 it is observed that such ordinances continued to be in force under the wrong notion that they had become permanent laws. Taking Articles 89 and 128 of the constitution and reading these with Article 264, and Section 6 of the General Clauses Act, 1897 it appears that only such rights, privileges, obligations or liabilities are to be lawfully protected as acquired, accrued or incurred under the ordinances during the period of four months or three months from their promulgation and not thereafter until such ordinances are converted to acts with retrospective effect. 

A number of senior lawyers and analysts have argued that the federal ordinances, including the NRO, lapsed after the expiry of the period of 120 days from their initial promulgation and would not be treated as having been in force thereafter. 

In the context of the NRO, it is argued that as it was promulgated on Oct 5, 2007 it lapsed on Feb 4, 2008. Thus, any person availing the benefits of the NRO after Feb 4, 2008 would stand deprived of these and cases against them would be automatically revived. 

This proposition would not only have very far-reaching consequences for those who availed benefits under the NRO, but also for hundreds of cases/transactions/proceedings falling under dozens of other ordinances promulgated during that period. 

This argument is based on para 187 of the judgment but there are some very serious problems with this interpretation. Firstly, this view completely ignores para 188 of the judgment, where the court observed that the period of four/three months for validation of such ordinances would be deemed to have commenced from July 31, 2009 and that steps should be taken to lay such ordinances before the parliament/provincial assemblies during this period. 

This extension of time has been allowed in order to acknowledge the trichotomy of powers, to preserve continuity, to prevent disorder, to protect private rights, to strengthen democratic institutions and to enable the latter to perform their constitutional functions. The first interpretation nullifies the effect of this paragraph. 

Secondly, if these ordinances are deemed to have lapsed after the expiry of the period of four/three months from the date of their initial promulgation, then why did the court deem this to have commenced from July 31, 2009? There is otherwise no time limit prescribed under the constitution which restricts the legislature’s power to re-enact even a long-lapsed ordinance with retrospective effect at any time. 

What was the logic of providing four/three months from July 31, 2009? The only purpose was to ensure continuity, protect private rights as well as actions taken under those ordinances. This gave the legislature the opportunity to ratify this continuity and protect rights and transactions. 

If it is assumed that all the ordinances lapsed four/three months after their initial promulgation and were not in force thereafter, there would be no continuity nor private rights left to protect by converting these ordinances as acts within four/three months from July 31, 2009. There would be complete chaos and anarchy. Thousands of transactions/proceedings given effect and continued in the ordinary course would all have to be treated as void unless parliament re-enacted these as acts with retrospective effect. 

A simple example is given. The Competition Commission of Pakistan (CCP) has been appointed by the Supreme Court to fix the price of sugar. If the first interpretation is accepted then the CCP has ceased to exist as it was created under the Competition Commission Ordinance 2007 which was promulgated on Sept 2, 2007 and lapsed on Jan 1, 2008. Has the court appointed a non-existing entity to perform the crucial task of determining the price of sugar? 

Have all actions taken against different cartels, including the cement industry etc, by this commission after Jan 1, 2008 become void? What about the penalties imposed and actions/proceedings taken under that ordinance after Jan 1? Have these also ceased? Applied to all the other ordinances, this interpretation could lead to horrendous consequences. 

These are precisely the consequences which the Supreme Court was trying to avoid through para 188 of its judgment. The 

outcome of the extended period provided by the court for the re-enactment of acts with retrospective effect would be continuity and protection of private rights and lawful transactions/actions if the ordinances are treated as having continued to be in effect from the date of their initial promulgation until July 31, 2009 without a break. 

In view of the above it would seem that the cover of these ordinances has been continued without interruption and would remain so until the expiry of four/three months from July 31, 2009. After this the parliament/provincial assemblies would determine which laws should be re-enacted with retrospective effect. Those not re-enacted would be deemed to have lapsed on expiry of the period of four/three months from July 31. Needless to say the court could still examine the constitutional validity of each ordinance/act independently as envisaged in para 188 of the judgment. 

