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From June 20, 2001, when President Tarar ceased to hold office, General Pervez Musharraf was administered oath as president of Pakistan and continues to hold that position.

On November 16, 2002, he relinquished office as Chief Executive and was given a fresh oath as President. This term was sanctified by the substituted Article 41(7) of the Constitution per CEO No. 24 of 2002 above mentioned. A proviso having been added to it by the Seventeenth Amendment that clause, as of now, reads as under:-

41(7) The Chief Executive of the Islamic Republic of Pakistan (a) shall relinquish the office of Chief Executive on such day as he may determine in accordance with the judgment of the Supreme Court of Pakistan of the 12 May, 2000; and

(b) having received the democratic mandate to serve the nation as President of Pakistan for a period of five years shall, on relinquishing the office of the Chief Executive, notwithstanding anything contained in this Article or Article 43 or any other provision of the Constitution or any other law for the time being in force, assume the office of President of Pakistan forthwith and shall hold office for a term of five years under the Constitution, and Article 44 and other provisions of the Constitution shall apply accordingly: Provided that paragraph (d) of Clause (1) of Article 63 shall become operative on and from the 31st day of December, 2003.

President Pervez Musharraf, accordingly, is the second Article 41(7) President and his term of office is governed by Article 41(3) introduced by PO No. 14 of 1985 to cater to a dispensation accorded to General Ziaul Haque. Article 41(3) is as follows:-

“The President to be elected after the expiration of the term specified in Clause (7) shall be elected in accordance with the provisions of the Second Schedule by the members of an Electoral College consisting of (a) the members of both Houses; and (b) the members of the Provincial Assemblies.”

The above-said clauses (7) and (3) of Article 41 of the Constitution, standing together, suggest that the process of election or even re-election, of “The President to be elected after the expiration of the term specified in clause (7)” can be initiated or come afoot only after the term of the Article 41(7) President has expired and not before the efflux of the said term. Because, in some cases as here, the team of the president and that of the assemblies may expire in close proximity to each other, the presidential election needing to await the re-emergence of the electoral college, the proviso to Article 44, which as below would come into play:-

“Provided that the President shall, notwithstanding the expiration of his term, continued to hold office until his successor enters upon his office.”

Since the current assemblies may prove to be more convenient as forming the nucleus of the electoral college in question, two arguments are being advanced:

Firstly, the president may resign before the efflux of his tenure, (the Senate chairman taking over as acting president under Article 49 of the Constitution) and seek re-election from the current electoral college. This does not seem to be permissible because, ordinarily, one who resigns an office can hardly be expected to run again for that office.

Further, a resignation of such a character, having moral implications, may operate as a fraud on the statute, affecting its sustainability. This needs to be viewed in the background that, following upon the induction of the present assemblies, the defection clause in the Constitution (Article 63-A) was held in abeyance and once the susceptible amongst the legislators stood charmed, the clause was revived.

The exercise can be equated to suspending the Pakistan Penal Code for a period, making it possible for all and sundry to do what they may and once the free for all has served its purpose to reintroduce the suspended Code. In the same context, a resignation does not seem to be allowable to an Article 41(7) President because of the bar contained in Article 41(3) for the cognate election being postulated “after the expiration of the term specified in clause (7)”.

Alternatively, if a sooner termination of the term under Article 41(7) comes about the acting president under Article 49 may have to hold over till the efflux of the unexpired term.

Secondly, for re-election through the current Electoral College reliance is being placed on Article 41 (4)(5) which ran thus:

“(4) Election to the office of President shall be held not earlier than sixty days and not later than thirty days before the expiration of the term of the President in office:

Provided that, if the election cannot be held within the period aforesaid because the National Assembly is dissolved, it shall be held within thirty days of the general election to the Assembly.

(5) An election to fill a vacancy in the office of President shall be held not later than thirty days from the occurrence of the vacancy: Provided that, if the election cannot be held within the period aforesaid because the National Assembly is dissolved, it shall be held within thirty days of the general election to the Assembly.” This alternative, lately spelled out by the general himself, also does not provide a way out. Clauses (4) and (5) of Article 41, above reproduced, have remained on the statute book since 1973 whereas clauses (3) and (7) of the same Article are subsequent grafts. The said two 1973 survivors followed upon clause (3) of Article 41 which, at the time, provided for a limited electoral college in these words:-

“(3) The President shall be elected by the members of Parliament in Joint sitting in accordance with the provisions of the Second Schedule”.

It is for this reason that clauses (4) & (5) of Article 41 take cognizance only of the National Assembly standing dissolved at the time a presidential election is slated to be held and remain conspicuously silent as to the possibility of one or more of the provincial assemblies being similarly out of currency. Even so, Article 41 (4) (5) would be attracted but only when the first election, following upon the induction under Article 41(7), has been held and is out of the way.

For that election, however, Article 41 (3), as it currently stands, is a complete code and the expiration of the presidential term under Article 41(7) is a sine qua non. To put it more simply, and relatedly, a term under Article 41(7) must expire before any step can be taken in terms of Article 41 (3) and till the successor enters upon his office the Article 41(7) President, in terms of Article 44 shall, notwithstanding the expiration of his term, continue to hold office.

Having dilated upon the applicable constitutional provisions, fact remains that the issue needs to be resolved on the touch-stone of political desirability and even of political morality.
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