How to ensure free, fair polls
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THE future political landscape of the country will be determined by the next general elections to be held by the end of 2007 when the present assemblies complete their term, unless polls are held earlier.

All eyes are set on the shape and likely outcome of the next general elections. Once the budget is announced, both the government and opposition will concentrate on the upcoming polls. Political parties will forge new alliances and significant political realignments may take place.

However, the crucial question is whether the next general elections will be held freely and fairly and what steps will be taken to ensure that the electoral exercise is satisfactory.

The conduct of elections in Pakistan leaves much to be desired and there have been several instances of electoral fraud, manoeuvring, manipulation and palace intrigues. It started with the dismissal of the popularly elected Constituent Assembly in 1954 and has continued till today with only one exception. Only the elections held in 1970 by the military dispensation were considered to be free and fair, but in that case the mandate of the people was not accepted. As a result we lost half the country.

Politicians of various shades have been stating that the country is passing through a most difficult phase, no less critical than the situation on the eve of the 1970 elections. From that point of view the next elections are of utmost importance as they will decide the future political course of the country and its likely transition from quasi-military rule to full democracy.

After the appointment of a full-time chief election commissioner by the president, doubts are being nursed in the opposition ranks that polls cannot be fair and free in the presence of a uniformed president. Some parties have even announced that they may not take part in the elections while the presidential seat remains occupied by President Musharraf. However, the government has been arguing that it has taken a major step towards holding free and fair polls by fulfilling the opposition’s demand of appointing a chief election commissioner.

It has been proved during successive general and local elections in the country that the appointment of a full-time chief election commissioner as envisaged in Article 213 of the Constitution is only the first step towards the conduct of fair polls. The fairness of the general elections held from time to time in the country during the incumbency of full-time chief election commissioners has also been questioned which shows that even if the appointment is made by the president in accordance with Article 213 it may not establish the bona fides of the government.

No doubt, the power of the president to appoint the chief election commissioner is unfettered in the Constitution because there is nothing to suggest consultation with the opposition or anyone else. But when the opposition questions the legality of the office of the president itself, it becomes necessary that the government should dispel the apprehensions of the opposition regarding the conduct of polls.

It is beyond doubt that the chief election commissioner has all the necessary powers to conduct elections freely and fairly. Article 220 of the Constitution unambiguously states that:

“It shall be the duty of all Executive authorities in the Federation and in the Provinces to assist the Commissioner and the Election Commission in the discharge of his or their functions.”

But despite this extraordinary provision in the Constitution, successive election commissions of Pakistan have been made a laughing stock by the executive authorities of the country. The reason behind this is that the election commission has no authority to object to the composition and constitution of the caretaker cabinet, which is appointed by the president in his sole discretion under Article 48(5) (b) of the Constitution, and exercises executive authority during the interim period of elections.

This means that the appointment of an honest, impartial and non-political caretaker cabinet is an equally important step towards the conduct of free and fair elections in the country. We do not find such a parallel constitutional provision in the Indian constitution or the constitutions of the majority of other countries as the incumbent cabinet stays during the conduct of general elections in the country. But despite the insertion of this extraordinary provision in the Constitution of Pakistan, elections are not always free and fair which proves that there are other reasons for the manipulation of the electoral process.

When fair and free polls can be held in India, which has a population of more than a billion, in the presence of a contesting cabinet then why should the fairness of elections in Pakistan be questioned even in the presence of a caretaker cabinet?

The constitutional provision of a caretaker cabinet was made after the 1977 general elections as a result of which democracy was derailed and an 11-year military rule imposed.

But how far this important provision has been acted upon in letter and spirit can be gauged from the composition of caretaker set-ups before various general elections. The composition of caretaker cabinets from 1988 to 1997 will show us that this provision has been adhered to only on a few occasions.

The appointment of a caretaker cabinet is the second most important step for free and fair elections. If the government wants to dispel the doubts of the opposition, it can assure them of the appointment of an honest caretaker set-up after the dissolution of the present assembly.

The 1990 general elections were held under a partial political administration and the outcome was criticised by all and sundry including foreign observers. But the elections in 1993 were held under a neutral caretaker cabinet headed by former caretaker prime minister Moin Qureshi. The results were accepted by local parties as well as foreign observers.

As mentioned earlier, under Article 220, all executive authorities of the country have to assist the election commission in the discharge of its functions. We should see the efficacy of this in the light of another provision of the same nature in the Constitution provided in Article 190. It stipulates, “All Executive and judicial authorities throughout Pakistan will act in aid of the Supreme Court”.

It is worth mentioning that when the tussle started between the judiciary and the executive headed by former prime minister, Nawaz Sharif and the then chief justice, Syed Sajjad Ali Shah. The latter wrote a letter to the president (a copy of which was sent, along with a note, to then chief of army staff General Jahangir Karamat) requiring, under Article 190 of the Constitution, the army to come to the aid of the Supreme Court in the face of security threats. The request was declined.

But in October 1999, when one of the military chiefs was dismissed and a showdown ensued between the prime minister and the army, the whole country was taken over within hours.

This proves that what matters is not the insertion of fine provisions in the Constitution but their strict adherence by the executive authorities. For example, the executive authorities in the provinces and federation do not assist the election commission in the discharge of its constitutional functions under Article 220 and the chief election commissioner, instead of resigning in the presence of mass disobedience and manipulation by the executive, stays in his job while the electoral process is being thwarted — that provision is of no substance at all.

Executive authorities have done this in the past by not providing protection to the Supreme Court under Article 190 of the Constitution and there is every likelihood that they can repeat this in future. To avoid this, the government must assure the opposition that the appointment of the caretaker cabinet will be transparent and judicious. We witnessed a very strange situation in 1998 when the sitting chief justice was removed in a judicial coup through an extraordinary method not provided in the Constitution. A sitting high court or supreme court judge can only be removed by the Supreme Judicial Council, which was never activated. The executive refused to carry out the orders of the sitting chief justice who bowed out.

We also observed that both the elections in 1990 and 1993 were held under full-time chief election commissioners, but that the outcome was totally different in both cases for the reason that the composition of the caretaker governments was different in each case which again establishes that the induction of an honest, impartial and apolitical caretaker cabinet is as important as the appointment of a full-time chief election commissioner.
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