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SCORES of cases have been filed before election tribunals challenging allegedly forged degrees held by the members of federal and provincial legislatures. In several cases, legislators having fake degrees were either disqualified or they opted to resign rather than face disqualification. 

The two pertinent questions are: one, whether holding a degree should be a qualification for election to parliament or a provincial assembly? Two, does it really matter whether a lawmaker possesses a fake degree or not? 

Article 62 of the constitution prescribes certain qualifications for election as a member of parliament. The list of qualifications is not exhaustive, as sub-article (i) authorises parliament to prescribe “such other qualifications” as it deems fit. At the time when the Conduct of General Election Order 2002, which prescribed graduation condition for election to parliament, was promulgated, Pakistan was under the military rule and the then chief executive Mr Pervez Musharraf was exercising the powers of parliament. Hence, the graduation condition was a one-man law. 

However, the mere fact that the General Election Order 2002 was a one-man law did not make it invalid, as that one man was earlier authorised by the Supreme Court, in Zafar Ali Shah case, to amend the constitution and make laws — albeit subject to certain limitations. Later, the seventeenth amendment indemnified all orders and laws made by the chief executive including the Election Order 2002. However, the Order did not become a part of the constitution: there was no amendment to Article 62 and only the Representation of People Act 1976 was modified. Accordingly, general election in 2002 and 2008 were held with graduation as one of the qualifications for lawmakers.

The graduation condition was challenged before the Supreme Court, under Article 184 (3) of the constitution. The court in its order dated April 21, 2008, struck down the graduation condition. A seven-member bench of the apex court declared Article 8 (A) of the Conduct of General Election Order 2002, which had incorporated the graduation condition into the Representation of People Act 1976, to be void prospectively on account of being inconsistent with Articles 17 and 25 of the constitution. 

Article 184 (3) empowers the Supreme Court to make an order for the enforcement of any of the fundamental rights guaranteed by the constitution provided the case involves a question of public importance. The graduation condition was earlier challenged in the apex court in July 2002 on the ground of being violative of the right to form associations and the right to equality guaranteed by Articles 17 and 25 of the constitution respectively. However, the petitions were turned down by a five-member bench and the relevant provisions of the Election Order 2002 upheld. 

Article 17 of the constitution confers on the people the right to form associations. However, this right is subject to the conditions imposed by law in the interest of sovereignty or integrity of Pakistan, public order or morality. Article 25 stipulates that all citizens are equal before law and are entitled to equal protection of law. Thus the important legal question before the court was whether the graduation qualification conflicted with those rights. 

To put it differently, while fundamental rights guaranteed by the constitution are not absolute and are subject to limitations or qualifications, the same have to be reasonable and not arbitrary, otherwise they will be in conflict with the relevant constitutional provisions and hence void. Thus the question before the court was whether the limitation to those rights in the shape of the graduation qualification met that test. The court accordingly declared the graduation qualification to be unreasonable, unwarranted and arbitrary.

In retrospect, the graduation qualification was at variance with the spirit of democracy. Public representatives have to represent the entire population and not a particular class whether it is based on wealth, education or any other such qualification. In a country where less than three per cent of the population are graduates, prescribing graduation as a condition for running for election amounts to setting up a so-called aristocracy of the intellect. Universal adult franchise is an important element of democracy and if every adult has the right to vote, as it should be, every adult should also be entitled to represent the people. By barring ninety-seven per cent of the population from standing for a parliamentary seat, the graduation qualification negated that condition. That is why in no modern democracy do we find any such qualification as a pre-condition. 

There is also no causal link between academic credentials and performance of a legislature. A parliament consisting mostly of men and women of academic excellence may turn out to be a failure in terms of strengthening democracy, making good laws or holding the executive in check, while a house comprising members who lack even elementary academic qualifications may prove a success on these counts. 

It was the last graduate parliament which elected a general twice to an essentially civilian office and also validated his unconstitutional acts. It is also not essential for legislators to understand the intricacies of laws. This is the job of civil servants. What is essential for legislators is to have commitment to democracy and the electorate which they represent — a virtue which even the highest of academic qualifications cannot inculcate. If at all legislators need to be trained, then the only effective institution is parliament itself. 

Already we saw a government headed by a prominent banker and accountable to a graduate parliament making a mess of the economy, the law and the constitution. This should be enough to shake our faith in the ability of technocrats to lead us. Besides, few voters vote for a candidate because of his or her academic qualifications. 

In our country in most cases, candidates obtain votes for one of the several reasons: (a) they are backed by a popular political party; (b) they come of an influential community or family — baradri system, for instance; (c) they have a good record of public service; (d) they arouse public sympathies or emotions because of some traumatic experience they or their family has passed through; and finally they can spend a lot of money in their constituency either out of their pocket or from the public exchequer. Seldom is a candidate elected because of his personal qualities, such as academic credentials, achievements in arts or sciences, personal integrity or high morals. 

Now let us take the second question. One may begin by stating that everywhere the holder of a public office is required to have some qualifications by law. The same may be arbitrary — like the graduation condition — or valid — such as not being convicted of a moral crime. However, these qualifications have to be fulfilled simply because they are on the statute book. A candidate may question the soundness of these qualifications but when he files his nomination papers he affirms that to the best of his knowledge and belief he fulfils the same and that he may be disqualified if it turns out that he did not satisfy any of these qualifications. 

Reference may be made in this connection to the Section 68 of the Representation of Peoples Act 1976, which enumerates the grounds for declaring the election of a returned candidate void by an election tribunal. These include: (a) the nomination of the candidate was invalid; (b) the candidate was not qualified for, or was disqualified from, being elected; (c) the election of the candidate was procured or induced by any corrupt or illegal practice; or (d) a corrupt or illegal practice was committed by the candidate or his election agent. Under Section 78 of the Act, a corrupt electoral practice includes pretending to have earned an academic degree. 

It is almost impossible that one holds a fake degree — which one can obtain without much ado — and one does not know it. Hence, even though the ignorance of law is no excuse, in the instant case a lawmaker cannot resort to the argument that he was ignorant that his degree was forged. 

In democracy, the will of the electorate prevails and people may vote for a candidate who has been found holding a fake degree — as happened in recent by-elections — but not disqualified, or of any other wrongful act, for one reason or another. But this does not absolve political parties of their responsibilities. A political party which fields a candidate with a fake degree is affirming that cheating the people does not make a candidate unsuitable. It is not sufficient to maintain that disqualifying a lawmaker for holding a fake degree is the job of the election tribunals or the courts and as long as the same is not done, political parties are under no obligation to refuse them party tickets. There may not be any legal obligation but there is certainly is a moral obligation.

