Emergency option not yet given up
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PRESIDENT General Pervez Musharraf does not seem to have learnt any lessons from his thrashing in the case of Chief Justice Iftikhar Chaudhry. In less than a month of the judgment delivered on July 20, and within days of his announcing the decision not to proclaim emergency, he has once again issued a statement in which he has effectively suggested between the lines that emergency rule was still on the cards.

While talking to a delegation of the All-Pakistan Newspapers Society, he declared: “The Constitution clearly said that conducive economic and political conditions are necessary for holding elections.”

The law that governs elections is contained in Article 224 of the Constitution. Under this article, elections for the national and provincial assemblies must be held within 90 days of their dissolution whether they are dissolved by the president on the advice of the prime minister under Article 58(1) or on the president’s own initiative under Article 58(2).

However, if the assemblies are not dissolved under Article 58, they stand automatically dissolved on the completion of their term of five years as prescribed in Article 52. In such case, the elections are to be held within 60 days, instead of 90 days, of their completing their tenure.

Article 224 nowhere states that conducive economic and political conditions are essential for holding elections as claimed by President Musharraf. Holding elections in the country in time is a constitutional obligation which must be fulfilled whether or not economic and political conditions of the country are conducive.

The only circumstance in which the chief election commissioner is obliged not to hold elections is when the president has proclaimed emergency in the country. Under Article 232, the president can proclaim emergency if the security of Pakistan or any part thereof is threatened by external aggression or internal disturbance beyond the power of the provincial government to control.

As a consequence of such a proclamation the parliament may by law extend the term of the National Assembly for one year under Article 232(6) but it cannot extend the term of the provincial assemblies.

In other words, the president cannot postpone the elections saying that economic and political conditions of the country are not conducive for holding general elections. However, he may impose emergency rule in the country as a consequence of which the life of the National Assembly can be extended for a maximum period of one year and the elections to the provincial assemblies may arguably be postponed.

Therefore, if President Musharraf really thinks that conducive conditions are essential for holding elections, what he really means is that he can defer the elections for one year by imposing emergency thus keeping his options open.

A proclamation of emergency is an objective decision of the president, and the superior courts of Pakistan can look into it to determine whether or not the proclamation is justified.

As the Constitution does not stipulate any condition of political and economic conduciveness for elections, the courts may not be convinced. Besides, if the courts come to the conclusion that the sole objective of the president in proclaiming an emergency is to postpone elections, the judges may not be inclined to approve the emergency rule even if endorsed by parliament.

There is a visible change in the attitude of the judges since July 20. They are now more prone to adopting a citizen-oriented approach towards the interpretation of the Constitution and are more likely to prefer the spirit of the Constitution over its letter.

Therefore, if General Pervez Musharraf insists upon going ahead with the letter of the Constitution in utter disregard for its spirit he may once again land into the same situation which he had to face on March 9, 2007. As such, the president must think twice before imposing emergency in the country as he might not be able to achieve his objectives by such a move.

As for the president’s announcement that the next elections will be held under a caretaker government, this is a constitutional requirement and the president has neither said anything new nor is he doing a favour to the nation. It is his constitutional duty, under Article 224(1), to hold general elections under a caretaker government if the assemblies stand dissolved after completing their five-year term.

The point on which the president needed to throw light was whether he would allow the caretakers to contest these elections or not. According to Article 224(7), members of a caretaker government are not eligible to contest the elections only if the assemblies have been dissolved prematurely.

If the assemblies are not dissolved prematurely and complete their five-year term, the members of the caretaker government are eligible to contest the elections. However, the president can disallow them to do so through an act of parliament or by promulgating a presidential ordinance.

Clearly, if the members of the caretaker government are not barred from contesting these elections most of them, if not all, can give the nation a surprise by filing their nomination papers with returning officers when the election process is set in motion.

The president has promised the nation many a time to hold fair and free elections. No election can be fair and free if the members of the caretaker government are allowed to take part in it. As such, the president must clarify his position on this point.A clear statement will enhance his reputation both at home and abroad. Besides, such an act will be prudent because even if he does not disallow the caretakers from contesting the elections, the Supreme Court of Pakistan might pass an order inadvertently under Article 184(3) restraining them from contesting the elections without leaving their caretaking jobs.

As for General Musharraf’s advice that exiled political leaders should not return to Pakistan, the statement has raised further doubts as to his intention to hold fair, free and transparent elections. According to the president, Benazir Bhutto, Altaf Hussain, Nawaz Sharif and Shahbaz Sharif should not return to Pakistan as their return would cause political instability.

On one hand, this statement manifests the possibility that, in his view, the Supreme Court may allow these leaders to return to the country. On the other, it makes it clear that the return of these leaders could add fuel to the fire of violent processions against General Musharraf’s increasingly unpopular regime, forcing him to impose emergency rule.

Although the president has mentioned four names in this statement, his main target clearly are the Sharif brothers. Reportedly, the president struck a deal with Benazir Bhutto in Abu Dhabi. Ms Bhutto has herself confirmed that she would be returning to Pakistan around Eid-ul-Fitr this year, of course with the permission of the president.

As far as Altaf Hussain is concerned, the MQM is not only a part of the present ruling coalition but he himself enjoys cordial relations with the general. As such, it is only the Sharif brothers whom the president wants to keep out of the country.

The brothers have already filed a petition in the Supreme Court asking for permission to return to Pakistan. Their counsel Fakhruddin Ibrahim is relying on Article 15 which allows every Pakistani citizen to return to Pakistan subject to reasonable restrictions imposed by law in the interest of public order.

Keeping in view the present trend of the court, the attorney-general might find it difficult to convince the four-member bench headed by Chief Justice Iftikhar Mohammad Chaudhry to reject this petition. The government is aware of this fact that is why the National Accountability Bureau has already started re-opening corruption cases against the Sharif brothers to pre-empt their return in case of an adverse decision from the apex court.

Although the statements of the president regarding conducive conditions, caretaker government and exiled leaders appear to be disjointed they are actually inter-linked. When put together, they make it clear that irrespective of the Supreme Court’s decision, the president is determined not to allow the Sharif brothers to return to the country in any circumstances.

If the Supreme Court does decide in their favour, General Musharraf believes that it will cause economic and political instability in the country. Furthermore, according to him, terrorism activities are already rising and the economy and stability are declining in the country. Therefore, he might be forced to proclaim an emergency to prevent political instability which, he believes, will be caused by the return of Sharif brothers.

General Pervez Musharraf has the reputation of being a commando who always fights back and would never surrender whatever the odds against him. Now that his opponents have surrounded him from all sides and they are narrowing down their circle against him on the eve of his re-election, emergency is the only reliable weapon in his hands.

He is too gritty to give up on emergency and seems determined to use this weapon against his opponents to get another lease of life as president. He must, however, not forget that the dynamics of politics are quite different from the mechanisms of war.

President General Pervez Musharraf has apparently been led to believe by his advisors that whatever he is doing is not only in the best national interest but also in accordance with the letter of the Constitution. His belief coupled with his grittiness may land him into trouble with the judiciary again. He might be a good general but the way he has been handling judicial affairs in the recent past shows that he, as well as his advisors, are quite naïve in the complex game of constitutional politics.

His present strategies could have perhaps been helpful for him if he had been fighting a battle in a war-zone as a general. However, these strategies can be counterproductive for him when faced with vociferous enemies in the presence of an independent judiciary headed by a strong-headed Chief Justice like Iftikhar Chaudhry.
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