Dealing with an emergency
By Anwar Syed

ACTING as chief of the army staff, Gen Musharraf has imposed a state of emergency in the country and issued a Provisional Constitution Order (PCO) that puts the Constitution in abeyance and authorises him to amend it as he might deem expedient.

This is martial law posing as an emergency. Had he acted as president, he would have had to act within the Constitution. He wanted to do things the Constitution did not allow. Therefore, he chose to act as the army chief because then he could make a coup, set the Constitution aside, and do whatever he wanted without having to answer to anyone.

Observers who anticipated the general’s move related it to the outcome of the petitions in the Supreme Court challenging his credentials as a candidate in the presidential election. Those anticipating that the court would invalidate his candidacy expected him to find ways of thwarting the court and keeping his job.

The proclamation of emergency contains an extended statement of the general’s reasons for taking this action. It opens with references to an increase in terrorist violence, but most of it is given to a listing of the higher judiciary’s alleged misdoings.

It says that some of the judges (presumably those of the Supreme Court) have been acting at ‘cross purposes’ with the executive and the legislature to the effect of weakening the government’s resolve and ability to combat terrorism. They have been interfering with the government’s policies and actions, adversely affecting the country’s economic growth and had crossed the bounds of judicial authority to appropriate functions belonging to other organs of the state.

They have ordered the release of militants, under arrest and investigation, who then went back to their terrorist activities. They insulted, humiliated and demoralised high-ranking officers belonging to police and intelligence agencies engaged in fighting terrorism. The proclamation gives the reader the impression that the judges had, perhaps unwittingly, become allies of the terrorists.

How to make the judges see reason? They had made a constitutionally mandated institution, the Supreme Judicial Council, inoperative, placing themselves above and beyond scrutiny and accountability. Something had to be done to restrain them.

In his television address to the nation Gen Musharraf said he had had a three-stage process in mind for returning the country to civilian rule and full democracy.

During the first stage (1999-2002) he ruled and made decisions. In the second (2002-2007) elected persons governed while he limited himself to overseeing their functioning. The third stage was to begin with the president’s election to be followed by general elections. The judges had botched up this stage. He had won the election, but they created problems for him. They would not allow his election to be notified and kept dragging the issue. They had thus blocked the way to the restoration of full democracy in Pakistan.

This is the general’s case. It has little to do with combating terrorism, for there is nothing his government can do now that it could not have done before. The claim that the judges frustrated his drive to eradicate terrorism cannot be taken seriously.

According to some observers, the proclamation was intended to forestall the Supreme Court’s possible voiding of Musharraf’s election. It was also intended to humble the court which in his perception was becoming extravagant and grasping. The Constitution, he said, did not provide a way of putting the court back in its place. That deficiency had to be supplied in some other way. The proclamation was in effect a coup against the Supreme Court.

We cannot be sure which way the court would have gone in the matter of the general’s eligibility to contest the presidential election. One has the impression, which his own lament that the judges had created problems for him would seem to confirm, that he thought a majority of the 11-member bench hearing the case would likely rule against him. The state of emergency was thus a ‘pre-emptive’ strike against the Supreme Court.

The general’s bill of accusations against the judges may be exaggerated. It is, for instance, not true that their determinations had slowed down the economy, paralysed the administration, or brought the country to a standstill.

But his grievances are not entirely unfounded. The judges had indeed gone overboard in invoking their suo motu jurisdiction. They trivialised it when they intervened, on their own initiative, in matters such as kite flying, wedding meals, arranged marriages of minors, violence against women, traffic jams, riots, criminal investigations, police brutality and unsound government policies. The Supreme Court and, following its example, the high courts had begun to usurp the executive’s authority and functions.

It is true that police officers, intelligence agencies and many other government functionaries act lawlessly and violate the citizen’s rights. When a wrong has been done the aggrieved party is surely entitled to redress. But redress is to be provided by relevant agencies. The Supreme Court is not the right agency in all cases.

It is true also that aggrieved citizens do not get redress in concerned quarters. Having heard of the recently attained judicial independence, they are coming to the higher courts in droves. A few weeks ago, several hundred homeless persons assembled outside the Supreme Court in the expectation that it would get them land and homes.

It is not improper for judges to take suo motu notice of cases in which some vital public interest is likely to be jeopardised. But this is an authority they should exercise only sparingly and with circumspection.

The great public support that the judges received following Justice Iftikhar Chaudhry’s suspension on March 9, and the high esteem in which the public came to hold them, would seem to have left them with an exaggerated notion of their reach. It was the resulting arrogance that led them to insult and humiliate high-ranking public officials. The latter, acting through their chief (General Musharraf), have struck back.

It is hard to say if the judiciary has been humbled or if it will recover from the hit it has taken. The majority of the judges in the Supreme Court and many of them in the high courts, who preferred integrity to continued employment, have left the ranks and gone home.

Those who remain may be the ones who are willing to function in reduced circumstances, and show ‘proper’ respect to other organs and functionaries of the state, their prerogatives and customary styles of conduct. It is not unlikely that Gen Musharraf will amend the Constitution to formalise limitations on the judiciary.The results of Iftikhar Chaudhry’s courageous defiance of authoritarianism, toils and sacrifices of the legal fraternity and the media people in defence of judicial independence, would seem to have been lost through premature and precipitous assertiveness. Premature in that it came at a time when the social infrastructure capable of sustaining it had not yet fully developed. We cannot say when another Iftikhar Chaudhry and another lawyers’ movement will arise again.

Now that bumps in the road have been fixed, one may wonder how the third stage in the general’s drive for the restoration of democracy will proceed. He says he would want the elections to be free and fair and held on schedule. This is a resolve the nation will surely support.
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