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ON February 14, the current acting chief election commissioner, Justice Abdul Hameed Dogar, completed one year as acting steward of the Election Commission of Pakistan. He was appointed to this post exactly a month after the former chief election commissioner, Justice (retd) Irshad Hassan Khan retired after completing his three-year tenure as prescribed in Article 215 (1) of the Constitution.

Although Justice Khan’s retirement was predictable, the government did not appoint a new, permanent chief election commissioner with a guaranteed constitutional tenure. Instead, a serving judge of the Supreme Court was appointed as the acting chief election commissioner, thus dividing his time between the Supreme Court and the Election Commission, both institutions with highly taxing demands.

In this acting capacity, and without the guaranteed constitutional tenure of three years available only to a permanent CEC, the acting CEC conducted all three phases of the local government election in 2005 and quite a few bye-elections to the national and provincial assemblies. He also conducted the Senate election for 50 per cent of the senators who retired after completing three years. Is it really fair to the gentleman, to the Election Commission, or to the country to make a person perform his duties in this capacity for so long?

Before seeking an answer, it is only fair to point out that this is not the first case of its kind in the country’s history. Pakistan has seen a number of acting CECs, three of whom have served in this position for over one year. Justice S. A. Nusrat probably set a record by serving for over seven years from March 1982 to April 1989. He conducted General Ziaul Haq’s presidential referendum in 1984 and supervised the elections of 1985 and 1988.

Justice Naeemuddin served as acting CEC for five and a half years from May 1989 to November 1994, supervising the general elections of 1990 and 1993. Justice Karam Elahi Chohan was serving as an acting CEC and had completed one year and eight months in this position (from May 1980 to February 1982) when he died.

In the 32 years since the promulgation of the 1973 Constitution, acting CECs have served for a total of 15 years and five months — roughly half the period.

Let us return to the question of whether it is fair to have chief election commissioners in an acting capacity for more than brief periods necessitated by the absence or the temporary inability of the CEC to carry out his duties or by emergencies such as the death of a CEC. Apparently, one should not have any hesitation in replying in the negative.

According to Article 217 of the Constitution, an acting CEC has to be a serving judge of the Supreme Court and thus perform his duties in the parent institution as well. This inevitably results in the dilution of attention to Election Commission affairs leading to secretariat officials exerting a greater influence over the affairs of the Commission, thus contravening the spirit of an independent Election Commission.

Secondly, the lack of security of tenure for an acting CEC, which lies at the heart of the independence of the CEC and his institution, is liable to make an acting CEC vulnerable to government pressures. After all, there is wisdom behind the constitutional provision of providing three years to the CEC. The government should either make the acting CEC permanent or appoint a new permanent CEC. A judge who is made to work in an acting position of the CEC for an extended period of time should simply refuse to continue in this acting capacity. The chief justice of Pakistan who, in the first instance, nominates one of the judges of the Supreme Court as an acting CEC, should also interpret Article 217 of the Constitution to see whether such long-term appointments as that of an acting CEC conforms to the spirit of the Constitution.

Although Article 213 of the Constitution, as amended under the Eighth Amendment, gives the president of Pakistan the power to appoint the CEC in his discretion, opposition political parties generally share the view that the permanent CEC should be a consensus figure who enjoys the confidence of both the government and the opposition. The delay in appointing a permanent CEC can probably be justified if the government is trying to reach a consensus with the opposition on the appointment of one and if this process is taking time given the current state of relations between the president and the opposition.

This is exactly what the federal law minister recently pointed out while squarely laying the responsibility of the delay in appointing a permanent CEC on the leader of the opposition in the National Assembly, who, according to the minister, had not sent his nomination for the position of the CEC despite repeated reminders by the government. This is a significant disclosure and it is for the first time that a responsible figure of the government has indicated that the latter is ready to move beyond the provisions of Article 213 and make an effort to arrive at a consensus with the opposition parties on the appointment of a permanent CEC. This is good news for all those who want to see a genuinely bipartisan CEC in this country.

Is it really so or are the two sides trying to score points? Is asking for suggestions on the future CEC from the opposition leader the right way to arrive at a consensus? How far will the government respect the opposition leader’s recommendations in the absence of a formal mechanism to arrive at a consensus? Will the major opposition parties, other than the MMA, be a part of the consensus even if the leader of the opposition, who belongs to the MMA, agrees to send his nomination to the government? And, if yes, how? Will the opposition be willing to give its recommendations without a reasonable assurance of their acceptance by the government? These are some crucial questions that need to be answered after the recent announcement of the law minister.

The fundamental question, however, is that if the opposition and the government are really convinced and serious about reaching a consensus on the appointment of a permanent CEC, why don’t they institutionalize the process of reaching a consensus through a constitutional amendment? Does it sound like a tall order? Sri Lanka has done just that through their own seventeenth amendment to the constitution. Pakistan can take the Sri Lankan constitutional amendment as a basis and try to adapt it to suit domestic conditions.

Through this constitutional amendment, the Sri Lankan parliament created a constitutional council comprising the prime minister, the speaker, the leader of the opposition in parliament, one nominee of the president, five persons appointed by the president on the nomination of both the prime minister and the leader of the opposition and one person nominated by a majority of the parliament belonging neither to the prime minister’s party nor to that of the leader of the opposition.

The constitutional council is chaired by the speaker. No person can be appointed by the president as chief election commissioner, or to many other positions which are listed in the amendment and which require bipartisan consensus, except on the recommendation of the council. Such other positions include chairpersons and members of the election commission, public service commission, national police commission, etc.

Realising the critical importance of the coming election in providing a way forward on our political contradictions and in avoiding a period of political instability, can’t both the ruling coalition-cum-president on the one hand and the opposition parties on the other set political point-scoring aside and work seriously to institutionalize the process of arriving at a consensus over the appointment of a permanent chief election commissioner in Pakistan? The opposition has lately been demanding a national government to hold the next general election. They may continue to strive for that but they should not let this demand obstruct a possible way out of the cul-de-sac of the appointment of a permanent chief election commissioner by consensus as a first step towards improving the credibility of the Election Commission and subsequently the acceptance and credibility of the next elections. The appointment of a genuinely independent, neutral and assertive chief election commissioner acceptable to both the government and the opposition is too crucial a matter to be allowed to be trivialized by political point-scoring.
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