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UNTIL the 18th Amendment was promulgated, Pakistan`s natural resources were exclusively owned and regulated by the federal government. 
Under Article 161 of the constitution, the net proceeds of the federal excise duty on natural gas levied at the well-head and the royalty collected by the federal government was to be paid to the province in which the well-head was situated. modus operandi

Now, a vital change has been effected through the amendment. The new Article 172(3) has been inserted, pursuant to which ownership of oil and gas resources has been vested jointly and equally in the federal government and the relevant provinces. The addition of Article 172(3) has triggered discussion on the of the implementation of the constitutional change. Conflicting views as to the interpretation of the article are emerging and false expectations are being raised for the division of the regulatory, institutional and operational bases between the federal government and the provinces.

The revised Article 172, which is the key provision concerning oil and gas ownership, says:

“(1) Any property which has no rightful owner shall, if located in a province, vest in the government of that province, and in every other case, in the federal government.

“(2) All lands, minerals and other things of value within the continental shelf or underlying the ocean beyond the territorial waters of Pakistan shall vest in the federal government.“(3) Subject to the existing commitments and obligations, mineral oil and natural gas within the province or the territorial waters adjacent thereto shall vest jointly and equally in that province and the federal government.”

The title of the article — `Ownerless property` — is self-explanatory. The ownership of property does not refer to legislative, regulatory and policy control, which are separate functions. Powers relating to legislative, regulatory and policy matters are defined by the constitution itself.

By virtue of Sr. No. 51 of Part I of the Federal Legislative List, legislative, regulatory, management and administrative authority is vested in the federal government. The federal government, by virtue of the entry at Sr. No. 2 of Part II regarding taxes on mineral oil, natural gas and minerals for use in the generation of nuclear energy, exercises jurisdiction over them.

Therefore, according to Article 172(3), ownership of mineral oil and natural gas is now vested equally in the provinces and the federal government while policy control and legislative authority, by virtue of the Federal Legislative List, remains with the federal government.

The revised Article 161 provides for the payment of 100 per cent of the royalty on natural gas to the provinces, whereas under the revised Article 172 ownership of the said resources is vested in and to be shared equally between the federal government and the provinces. The meaning of the term royalty is “a payment made for use of property”. As the property here is to be equally shared, the payment of 100 per cent royalty and federal excise duty on natural gas to the provinces contradicts the provisions of Article 172(3). Given that 50 per cent of other government receipts are to be equally shared by the federal government and the relevant provinces, it makes sense that royalty and federal excise duty be shared equally.

As the jurisdiction over the legislative, regulatory and institutional framework is clearly vested in the federal government, the implementation of Article 172(3) — read in conjunction with the Federal Legislative List and Article 161 — can be effectively achieved without any significant restructuring of the regulatory regime.

Companies established by the federal government are independent entities and the revised Article 172 does not impact them. The federal government`s Government Holdings (Pvt) Limited (GHPL) will continue to look after existing commitments and obligations accrued prior to April 19, 2010, both in offshore as well as previously admissible government-carried interest in onshore concessions. As GHPL`s capacity has been enhanced to effectively manage mandatory local company participation, it should have an increasing role.

Likewise, no change in any other predominantly public sector company such as the Oil and Gas Development Company Limited or Pakistan Petroleum Limited is required. There is no bar on the provincial governments from establishing independent exploration and production companies to acquire exploration acreage through competitive bidding and acquire the mandatory participation of such local companies on full cost-sharing basis as provided for under the 2001, 2007 and 2009 petroleum policies.

Such companies could also be named co-licensees along with GHPL in the production-sharing agreements concerning offshore areas within territorial waters. However, GHPL would continue to be the exclusive licensee for offshore areas falling beyond territorial waters. For the comfort of foreign investors, exploration and production licenses, the execution of petroleum concession agreements and the issuance of sovereign guarantees should continue in the name of the president. It is imperative that the role of the president in the existing petroleum licensing regime is maintained without any dilution. n

The country`s existing regulatory framework is considered amongst the best in Asian countries and owing to the stability of commercial terms backed by presidential guarantees, the present regime is the positive factor under the current law and order, transparency and governance situation. Any dilution in sovereign guarantees and the stability of fiscal terms already executed with foreign and local investors could bring future investment to a halt. It is therefore imperative that the status quo is maintained and no step is taken which will enhance the risk perception.

The writer is a lawyer.
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