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UNDER the garb of the 18th constitutional amendment, there appears to be an effort to give away the legislative, policy and institutional authority, and even the authority to produce oilfields, to the various provinces in which exploration blocks are situated. 
This is said to occur under the revised Article 172(3) of the constitution which confers 50 per cent ownership of underground petroleum resources to the provinces. The annulment of the bidding process, which was scheduled for June 30, of over 17 exploration blocks in different provinces is part of this effort.

President Zardari assented to the 18th amendment on April 19 and bids for the 17 exploration blocks were invited by the Ministry of Petroleum and Natural Resources on April 28. However, due to a misconception based on the legally untenable belief that the amendment confers on the provinces the right to exercise legislative, policy and administrative authority, the ministry annulled the bidding process at the eleventh hour. Through a subsequent press advertisement dated Aug 16, it sought proposals for the appointment of legal consultancy firms for defining the legislative, regulatory and institutional role of the provinces consequent to the 18th Amendment. Dawn

The notion that the revised Article 172(3) confers a role to the provinces in policy control and legislative or institutional authority with respect to mineral oil and natural gas is entirely unfounded. As I wrote earlier (`Petroleum Debate`, , Nov 11), under Article 172(3) the ownership of mineral oil and natural gas is vested jointly and equally in the provinces and the federal government. However, by virtue of the Federal Legislative List policy control and legislative authority continues to be vested in the federal government.

Careful legal analysis of the revised Article 172 (3), read with the Federal Legislative List, shows that consequent to the amendment the equal sharing of revenues by the provinces and the federal government is applicable prospectively. Secondly, the legislative, policy and institutional framework for the administration of the upstream petroleum sector remains unaffected as these subjects continue to remain part of the Federal Legislative List by virtue of entries at Sr. No. 51 of Part I and Sr. No. 2 of Part II.

Given the above, the Directorate General of Petroleum Concessions` decision to annul the bidding process and bring exploratory activity to a halt is based on false premises. The idea that pursuant to the 18th Amendment legislative and institutional authority is to be shared with the provinces is not justified since the constitutional amendment made through Article 172 (3) does not confer any such authority on the provinces.

The energy crisis currently faced by the country is likely to worsen in the foreseeable future and the seriousness of the situation cannot be sufficiently emphasised. Under these circumstances, the urgency of harnessing all available resources must be understood. A multi-dimensional approach is required to address the energy crisis, be it through the development of coal resources, alternative energy sources, hydel, imported electricity or the Iran-Pakistan-India or Turkmenistan-Afghanistan-Pakistan-India gas pipelines. As far as Pakistan is concerned, domestic coal, oil and gas followed by alternative sources remain the key high-value sources.

Unfortunately, coal and hydel power have a very long lead-in time while alternative energy sources are dependent on very costly imported technologies. This leaves us with just the local production of oil and gas. The exploration, drilling and development cycle of oil and gas resources is between five to 10 years. Not only is the lead-in time shorter but local production results in a corresponding reduction in the oil import bill. This saves foreign exchange that can be spent on other vital commodities, equipment or technologies. Moreover, oil and gas production is a major contributor to the national economy in the shape of jobs, royalties, taxes, duties and social uplift programmes in the areas of exploration and production.

The indefinite suspension of the award of new exploration blocks has seriously undermined the sustainability of current oil and gas production operations. It has not only seriously hampered the investment climate but has also risked the diversion of interested foreign countries` exploration budgets to other countries. Oil industry budgets are approved and allocated in the fourth quarter of each calendar year and since notified exploration blocks in Pakistan have been cancelled, foreign companies will have allocated their 2011 exploration budgets elsewhere.

This shift has long-term consequences for Pakistan. Once committed, companies are generally locked in for five to 10 years, until they start production or relinquish the block in case of non-discovery. Thus, the cancellation of the bidding process of 17 exploration blocks in June has not only increased the investment risk perception but has served to block the expected supply of additional energy from the discoveries in the blocks for an indefinite period. In a nutshell, the hasty cancellation of bidding on new exploratory blocks, without understanding the real import of the revised Article 172 (3), is a serious mistake. If not rectified, the repercussions will be felt for years. The cancellation is also counter-productive and against the interests of the provinces, which would have shared equally in the revenue generated by new exploration blocks.

It is imperative that the award process of new exploratory blocks be restored immediately — at least the most viable and cheapest route for augmenting energy resources through local oil and gas exploration can be resumed without further delay. However, in the spirit of the 18th Amendment, the participation of the provinces process of awarding blocks can be ensured by forming a committee with provincial representatives for evaluating bid applications and finalising award recommendations.

The writer is a lawyer focusing on petroleum issues.
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