The new contract 

By Rafia Zakaria 
Wednesday, 14 Jul, 2010 




 INCLUDEPICTURE "http://www.dawn.com/styles/default/beta/images/fontsize.jpg" \* MERGEFORMATINET 
[image: image2.jpg]Font size





 HYPERLINK "javascript:void(0)" 
[image: image3.jpg]




 HYPERLINK "javascript:void(0)" 
[image: image4.jpg]¥ E-mail





 HYPERLINK "http://www.dawn.com/wps/wcm/connect/dawn-content-library/dawn/the-newspaper/columnists/?pagedesign=Dawn_FeedbackPage&siteArea=columnists&newsTitle=The%20new%20contract" 

[image: image5.png]




[image: image7.png]


[image: image8.png]





[image: image10.jpg]



Should the content of marital contracts be dictated by state authorities rather than contracting parties? –Photo by Eefa Khalid 

One week ago, the Government of Punjab issued a circular to all its departments introducing a set of amendments to the official nikahnama or the contract used to solemnise marriages across the province. 

Among other stipulations, the amendments required nikahnama forms to include a section noting the permission of the guardians of the bride and groom, a section for the dowry to be paid as well as mandatory blood testing of the couple to “to obviate any problem in their matrimonial life and subsequently any chance of having abnormal children”. 

Punjab’s law minister Rana Sanaullah said the changes had been recommended by the Peshawar High Court while some reports said that the amendments had been proposed by the Council for Islamic Ideology. Amid immediate criticism and mounting questions over the implementation of the amendments, the Punjab government withdrew the proposed amendments the very next day. The decision was welcomed by women’s rights activists who had criticised them for promoting forced marriages and impeding female autonomy.

The fiasco over the nikahnama is an illustration of the host of unresolved issues regarding privacy, the status of women and the determination of Islamic law that fester beneath the surface of the ill-conceived initiative.

Before one can evaluate the substance of the changes, it is necessary to consider whether the state should have the power to mandate the form and nature of marital relationships among its citizens. Should the content of marital contracts be dictated by state authorities rather than contracting parties? 

Furthermore, what guarantees would state authorities provide that the disclosure would remain limited to the parties and not made available to anyone who can grease the palms of public officials entrusted with deeply personal information? These questions are necessarily implicated when a marital contract is required to have certain stipulated provisions for the marriage to be recognised by the state as a legally valid relationship.

Furthermore, the issue of privacy is inextricably tied to the question of the best legal means to enact real changes in gender relations in society. The nikahnama could be a crucial venue for changing the balance of power between men and women in Pakistani society because of its centrality in establishing the marital relationship. The tragedy and future risk lies in the fact that some of the clauses that the Punjab government wished to introduce would have further condemned women to inferior positions under the pretext of providing for their welfare. 

The amendment that required the permission of a guardian for both the bride and the bridegroom is one example of the discriminatory nature of the changes proposed. The social reality that men have no wali, or guardian, after the age of maturity and wield the social power to choose their mates made the requirement superfluous for men but damning for women. Requiring all women, regardless of age, to show the permission of a wali legally condemns them to being the physical property of their guardians rather than individuals in their own right.

The issue of wali also implies the question about the relationship between Islamic law and the Pakistani state. The Hanafi madhab (school of thought) followed by the majority of Pakistanis does not require the permission of a wali for either the male or the female. The incongruity of the proposed directive with this jurisprudential reality thus points to the problem of imposing directives in any proposed nikahnama that would accommodate the plurality of religious schools found in Sunni Islam. 

It points then to the fact that constructing a ‘proposed’ nikahnama should limit itself to factors that do not inhibit the personal choices of the couple and their ability to follow the madhab of their choosing. An imposed contract that institutionalises the tenets of one madhab and not the other suggests curbing the freedom available to individual Muslims in Pakistan to follow the school of thought of their choice.

The nikahnama represents a contract that could, if properly amended, be an avenue for revolutionary change in ordering personal relations in Pakistani society. The intent behind the medical testing requirement, the necessity of providing documentation of birth dates and the recording of mahr, all represented an effort to encourage full disclosure between parties and eliminate the risk imposed by tacit unwritten agreements that cannot be revisited when problems arise.

One possible model that could serve as a guide could be the nikahnama contract proposed by the Canadian Council of Muslim Women. Produced through consultations between Islamic scholars and lawyers, the contract requires the following: demographic information for the bride and groom and two witnesses, a declaration saying both are freely entering into the marriage, a declaration of the mahr that says that the amount is the result of free negotiation between the bride and groom and stipulates when and how it must be paid, a declaration of no force or violence against each other, a declaration about work or education after marriage and a declaration about the division of household responsibilities. 

A second section deals with the issue of divorce, asking both parties to pledge to seek reconciliation if troubles arise and follow the Sunnah of the Prophet (pbuh) in seeking divorce while also mandating that the final declaration of divorce will be in writing.

The Canadian example represents how the Islamic marriage contract can be used to make positive changes in marital relationships within an Islamic context. It accomplishes not only the task of forcing both parties to take the relationship and their duties seriously but also encourages women to take full advantage of the rights afforded to them in Islam.

In setting guidelines drawn from the Sunnah rather than particular schools, it provides a uniform minimum that would be acceptable to all schools of thought. In essence, it represents how the institutionalisation of marriage through a contract can be a force for bringing positive changes rather than retrogressive ones. Refusing to be distracted by issues such as guardianship, it insures that the contract is between the two individuals entering the marital relationship rather than dictated by the motives of their families. Ultimately, it illustrates both the urgency and centrality of nikahnama reform that can become an avenue for solving the vexing problems of female subjugation, forced marriages and illegitimate divorces whose casualties are found all over the country.
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