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Legal eye

 

The writer is a lawyer based in Islamabad.

 

We have had an independent-minded and assertive judiciary since 2009. The general public has placed tremendous faith in the ability and willingness of this judiciary to confront injustice and right wrongs.

 

Whether it is the missing persons, mayhem in Karachi or Balochistan, the suspicious death of an investigator, corruption scandals or illegal promotions, the automatic (even if sometimes misconceived) reaction of the ordinary people of Pakistan when confronted by any wrong is that the chief justice and the Supreme Court (SC) should take notice. But where do you seek justice if you have a sense of being wronged first by the chief justice and then by the SC?

 

The story of Justice Riaz A Khan of Islamabad High Court (IHC) is sad, not merely for having been denied the opportunity to be considered for the office of chief justice Islamabad High Court. The manner in which this appointment has been handled by the CJ and the Judicial Commission of Pakistan raises doubts about the judiciousness and rigour of the new appointment process in the aftermath of the 18th and 19th constitutional amendments.

 

And the majority opinion rendered by the SC in its advisory jurisdiction in response to the presidential reference not only raises questions about its approach to constitutional interpretation but also erodes faith in its ability to be judicious when it comes to the judiciary’s own affairs.

 

The advisory opinion makes a painfully embarrassing read and its logic has the kind of hollow ring to it that any argument would have that tries to defend the indefensible. It is particularly disingenuous in two basic regards. One, it laboriously asserts that the court is only trying to decipher the wisdom and intent of constitution’s framers as reflected in the 18th and 19th constitutional amendments. Except that the manner in which the SC forced the 19th constitutional amendment upon parliament is still fresh in public memory.

 

Two, it dances around and attempts to hide behind the institutionalised deliberative process of the judicial commission without squarely confronting the real issue: the question of whether or not Justice Riaz A Khan was able, competent and suitable to be the chief justice was never placed before the commission for consideration by the CJP.

 

The legal issue at hand was not really whether the judicial commission, in its collective wisdom, had erred, but whether the CJ abused his administrative discretion by not placing the name of the senior most judge of Islamabad High Court before the commission for consideration for the office of chief justice of IHC.

 

Here is a quick recap of the facts. Justice Riaz Ahmad Khan is the senior most judge at IHC. While he was appointed as judge the same day as Justice Anwar Khan Kasi, the CJ IHC determined his seniority in accordance with established institutional convention that when judges are appointed on the same date, age determines seniority.

 

Once the elevation of the existing CJ IHC to the Supreme Court stood approved, a new CJ had to be appointed to the IHC. Article 175-A of the constitution states that the judicial commission will make such nomination and send it to the Parliamentary Committee for approval. Article 175-A also authorises the commission to make rules regulating its procedure.

 

In exercise of such power the Judicial Commission of Pakistan Rules 2010 were made, which vest in the CJP alone the power to initiate nominations. Exercising such power, the CJ initiated the name of Justice Anwar Khan Kasi for consideration of the judicial commission for the position of CJ IHC.

 

The commission approved his name and so did the Parliamentary Committee and consequently the PM advised the president to appoint Justice Kasi as CJ IHC (along with the appointment of the existing CJ IHC as judge Supreme Court, confirmation of one additional judge of the IHC and extension of an additional judge for a six-month period). Considering the appointments against the constitution, the president sought the SC’s opinion.

 

The reference related to three main issues. One, do proceedings of the commission stand vitiated if a person participates in them who is not so authorised? Two, what remedy does the president have if asked to make judicial appointments that in his opinion are against the constitution? And three, as senior-most judge of the IHC, did Justice Riaz A Khan have a legitimate expectancy to be considered for the office of its CJ?

 

The advice of the court on the first two questions seems right. Inadvertent participation of a non-member in proceedings doesn’t vitiate the decisions of the judicial commission. And the president has no discretion in the matter of judicial appointments; his only remedy in case of doubt is to seek the SC’s opinion under Article 186.

 

The only heartening thing about the SC’s advisory opinion is the dissenting note of Justice Ejaz Afzal Khan on the issue of legitimate expectancy of the senior-most judge. It is unfortunate that the judicial commission rules make the CJ the gatekeeper with sole authority to initiate names for consideration by the commission. (Let us hope sanity will prevail one day and this rule will be amended.)

 

But the question is: what is the nature of the CJ’s discretion in proposing names to the ? The majority opinion essentially holds that the ‘subjective satisfaction’ of the CJ over who ought to be considered by the commission and who ought not is unimpeachable and infallible.

 

Justice Kasi would become the CJ of the IHC in any event on retirement of Justice Riaz Khan and it is not his capability or suitability that is the issue. The question is, as a public office holder, should the CJ not be guided by objective criteria in making administrative decisions, just the way courts insist the executive must? Why must he not be under an affirmative duty to give reasons if he deviates from the seniority principle?

 

If out of turn appointments were deemed to undermine judicial independence in the past when the executive made them, the demise of the seniority rule will not encourage favouritism only because the decision-maker is now the Chief Justice of Pakistan?

 

Why could the other worthy members of the bench not appreciate what Justice Ejaz Afzal Khan did – that the principle of legitimate expectancy contingent on seniority is still alive and well after the recent constitutional amendments and is not just a principle of equity but rooted in the text of our constitution?

 

The consequential harms caused by this advisory opinion are manifold. It suggests that there are two sets of principles: one that applies to exercise of state authority and discretion by all state functionaries, and another if such functionaries are judges.

 

Have conceptions of personal loyalty no role to play in the choice of who gets to become the CJ of a high court and who is directly elevated to the SC in the past few years? Should the judiciary’s accounts and books not be subject to public scrutiny like all other institutions running on public funds?

 

Should the court threaten to strike down a constitutional amendment because it doesn’t like the way the ‘framers’ propose to appoint judges? Should the scandal-prone kin of politicians be treated differently from those of judges? Should judiciousness, like charity, not begin at home?

 

This opinion is a product of (and also entrenches) our unhealthy institutional (and cultural) obsession with paterfamilias. The judiciary is no militia that needs strict hierarchical unity of command. Judicial independence demands that judges are not beholden to their peers. And for that we need to bury paterfamilias (owner of family) and endorse primus inter pares (first among equals) in relation to the office of the CJ.

 

Maybe the CJ can take suo motu notice of Justice Riaz A Khan’s predicament and constitute a larger bench to address on the judicial side a grievance that he gave birth to in his capacity as paterfamilias.
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