Our revered lords and referendum —Elf Habib
The ominous clash being currently touted by some myopic minions is thus not between the judiciary and the government but between the elected and the unelected forces

The recent remarks about referendum by some of our worthy lords, while reviewing the petitions against some aspects of the 18th Amendment, are particularly interesting. The jurists’ comments, in fact, are the essence of their wondrous sagacity, vast erudition, acuity and experience. Thus, even their utterances ought to be heeded, understood, analysed and evaluated in the ambient context and realities. This is because the superior courts command an eminent place in democratic polities where the judges are appointed through a direct or indirect will and procedure approved by parliament. Thus, being a creation for the representation of the masses, the judges also enjoy an indirect trust and confidence of the masses. Our superior judiciary, however, has a rather curious position. Pakistan, unfortunately, suffered decades of dictatorship as compared to its fleeting sojourns of severely restrained representative rule. Most judges, as a result, were also picked with the consent, command and collaboration of dictators. They took their oath and held their allegiance to the dictators. With the return of democracy, ethical, legal and democratic norms required that the conduct, competence, legality and relevance for the continuity of these judges under the democratic system should have been objectively reviewed. Yet, a strange coincidence of courage by Chief Justice Iftikhar Chaudhry, in defying the Musharraf dictates, galvanised popular hatred against the dictator and the former was forgiven for his past on the insistence of many political parties, lawyers’ bodies, media mavens and activists. He was given a sort of NRO by the premier and was restored to his pedestal after protracted and paralysing protests. He further reinforced a controversial interpretation of the constitution, crafted by Justice Sajjad Ali Shah, saying that consultation of the chief justice would be binding in the selection of superior judges. Many of his peers, thus, are also more of his rather than parliament’s creation.

Some circles in the country, consequently, are not satisfied with the present position and state of the superior judiciary, as the resolution to restore the judiciary was neither moved through parliament nor was the restoration order pronounced by the premier ratified by the house. Until the fate of the judges approved by the chief justice of Pakistan is settled, one must show due regard to these superior lords. Their remarks about a referendum, particularly about the parts pertaining to the selection and appointment of superior judges have to be treated with the same reverent obedience.

A referendum is a universally established norm for ascertaining the opinion of the electorate on any matter of extraordinary importance and impact, especially one not explicitly covered in the general elections. Switzerland, with a relatively smaller population, has a familiar penchant for referendums. The US has perhaps never had one. European countries opted for them to realign their sovereignty, currencies, courts and kindred policies in a common, wider community. Canada has used it to assuage the grievances of its preponderantly French population. Pakistan has ruined almost its entire potential, progress and resources for this elusive ideal in Jammu and Kashmir. Yet the principle and procedure for the appointment of the superior judiciary is evidently not worth a referendum as these are almost a settled issue in all modern democracies. 

In the US, judges nominated by the executive are ratified by the Senate through an open hearing. Participation of the media in this process provides further transparency, and the attitudes, affiliations, biases, lapses and lustre of the candidates are laid bare before the public. In Britain, the country of the mother of parliaments, the House of Lords used to be the ultimate court of appeal. However, a few years ago, a Supreme Court comprising judges inducted by a selection commission and constituted by the executive was instituted. Almost the same practice of the executive privilege to install superior judges, albeit with a slight variation, is followed in other modern democracies like Canada, Australia, New Zealand, Germany and France. The incumbent chief justice lacks any leading role in their selection.

The recent amendment by parliament in Pakistan has used a compromise formula, giving a relatively larger role to the incumbent, senior jurists than normally accorded in established democracies. The amendment also has the force of consensus and unanimity of all the elected representatives. Yet some unelected forces, consumed by their utter hatred against other representatives, are pushing for a total exclusion of the executive from the selection process. They would rather have a judiciary charging ahead to chastise and chuck out the elected representatives, freeing the field for their virtuous, ideal and ever-elusive icons. As the Punjabi folk verse says: Sunian hojaun gulyaun tey vich Mirza yar phiray (The streets should be empty for my friend Mirza to stroll freely). These forces, being the most organised, hyperactive, vindictive, virulent and determined to defeat the will of the masses, have been bombarding the courts with petitions based on flimsy, esoteric technicalities. The judiciary is thus being made into a scapegoat for their covert designs. The petition, culminating in the most ruinous and controversial interpretation of the consultation clause, was initiated by the raees-ul-mujahideen of an extremist organisation later banned for its terrorist tendencies. The pleas against the NRO, curiously, also included a bureaucrat who served as home secretary to General Ziaul Haq when the craftsman of the constitution was condemned by the most execrable judge-general nexus. The ominous clash being currently touted by some myopic minions is thus not between the judiciary and the government but between the elected and the unelected forces. So, if the rather over-reconciliatory mode of amendments is scrubbed by the Supreme Court and the discord is blown out of proportion, then a referendum rather than a further retreat or reconciliation may be the only viable option left for the elected representatives. The vital questions involved are:

* Should the judges appointed by dictators be replaced by new incumbents enjoying the trust and confidence of the present elected government?

* Should superior judges be selected by a commission appointed by the government, excluding the incumbent chief justice? 

* Should there be a commission of renowned jurists for the accountability of superior judges?

Legal and ethical grounds do not necessitate this referendum because the combined will of a representative parliament evidently also reflects the will of the electorate and hence the obvious result of any likely referendum. It would be quite turbulent and expensive for our receding commercial and economic activities. It will rile tempers and stir waves of accusations. However, it may be the only democratic salve to silence bellicose legal frats, puny politicians, born again bureaucrat reformists, vitriolic media anchors and pundits posing as the ultimate embodiment of the popular will and wisdom. Re-echoing the remarks of our lords, the referendums imposed to consecrate dictators should also be used to sweep out the debris of dictatorships.
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