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THOUGH the voice of the people of Pakistan remained stifled for eight long years, they have at last spoken with an unmistakable clarity. They have convincingly rejected the farce of controlled democracy created by Mr Pervez Musharraf.

The King’s party collapsed like a house of cards and was almost wiped off the political map as swiftly as it was created.

While the adverse effects of this era will continue to be felt for a long time, the process of healing the deep scars caused during this period must commence forthwith. The greatest damage caused to the country by Mr Musharraf was indisputably his second coup on Nov 3, 2007. By one stroke, the Constitution of the country was yet again suspended and independent judiciary destroyed. Subsequently an attempt was made to confer legal protection on this patently unconstitutional and illegal act through purported amendments to the Constitution of Pakistan.

It was convincingly demonstrated by Mr Justice (Retd) Rana Bhagwandas in his article (Dawn Feb 14 and 15, 2008) that the purported amendments to the Constitution made by Gen Musharraf could not acquire the status of permanent law. The only method to amend the Constitution is prescribed in the Constitution itself under Articles 238 and 239. There is no other way to make permanent amendments in the basic law.

There is yet another and no less powerful reason to argue that Gen Musharraf’s purported removal of judges was void ab initio. Under the Provisional Constitution Order No 1 of 2007, dated Nov 3, 2007, Gen Musharraf purportedly acquired power to amend the Constitution, that is, all those powers which the parliament otherwise possessed but nothing more than that. Thus, he could make all those amendments which the parliament could make. The question that needs to be addressed is whether the parliament itself possessed the power to remove or empower the executive to remove the judges of the superior court by issuing notifications of removal.

There is only one answer to this question and that is absolutely not. It has repeatedly been held by the Supreme Court that even parliament could not make amendments which would alter the salient features of the Constitution.

Therefore, there is no valid reason to argue that the purported removal of the judges is irreversible or can only be reversed by a two third majority in the parliament. The entire action of removal of judges could be nullified by issuing notifications rescinding earlier notifications of removal.

The only thing restraining the honourable judges of the superior courts from performing their constitutional functions was not their legal inability or any legal bar but brute state force employed by Mr Musharraf to perpetuate his unconstitutional actions. That restrain has been knocked down by the people of Pakistan on Feb 18, 2008.

Although the injustice of the removal of the judges was self evident, the credit of keeping the issue alive goes to the legal fraternity, Pakistan Muslim League-N and APDM. It was indeed heartening to see that Mian Nawaz Sharif made it a non negotiable issue. It is even more comforting to see that Mr Asif Ali Zardari, whose actions since Dec 27, 2007 indicate his evolving maturity and statesmanship, has agreed to the restoration of judges through parliament.

While the people of Pakistan have firmly expressed their support for the restoration of judges through the ballot, it still appears that there are certain reservations amongst some political forces on this vital issue. The founder of PPP Mr Zulfikar Ali Bhutto was hanged through a manipulated judicial verdict while his daughter’s second government was toppled by the President with the active assistance from the judiciary led by the then Chief Justice.

Much of her second term was consumed in conflict with the Supreme Court on the question of judicial appointments. Similarly the Supreme Court had restored the government of Mian Nawaz Sharif but took the opposite view in the case of Ms Benazir Bhutto. Likewise the Supreme Court facilitated the return of Mian Nawaz Sharif from exile while the National Reconciliation Ordinance, 2007, which facilitated Ms Bhutto’s return to the country, was immediately assailed before the apex court.

Thus, Ms Bhutto and PPP, though occasionally granted relief by the judiciary, have been on the receiving end most of the time. There is, therefore, some scepticism about the judiciary and this cannot be brushed aside lightly.

The PPP has been on the receiving end most of the time for the simple reason that it was against the establishment and the judiciary was the extended arm of the establishment. Mr Bhutto was judicially murdered precisely because the judiciary was not independent. Ms Benazir Bhutto herself conceded in her lifetime that she had misjudged Mr Justice Ajmal Mian and made a mistake by not appointing the senior most judge as the Chief Justice of Pakistan. Ms Bhutto was not a victim of judicial independence but of judicial tyranny by the then Chief Justice duly supported by the establishment represented by the then president Farooq Leghari. Didn’t this duo even try to swallow yet another prime minister through misuse of the power of contempt?

The judges of the superior courts were removed by Gen Musharraf on Nov 3, 2007, precisely because they were perceived as too independent. The entire country would benefit from an independent and vigilant judiciary. It is not just the ordinary litigants who would benefit from this. Even the democratic process would be immeasurably strengthened. The politicians must remember that the establishment has not been defeated in Pakistan. It has only made a tactical retreat and is lurking around waiting for the democratic forces to make mistakes.

There is every likelihood that if Mr Musharraf survives as President, he would sooner or later exercise power under Article 58-2(b) of the Constitution to dissolve the Assembly and dismiss the elected government. Under the present dispensation, such action would be subject to confirmation by the Supreme Court. If the independent minded judges are not restored to their office, there is little doubt about the outcome of the next dissolution case.

So the politicians have an even greater stake in having an independent judiciary than the ordinary litigants. In our country the average life span of a genuine politician in government is much shorter than in the opposition. This ratio is unlikely to change any time soon.

After the long and dark night of dictatorship, we are once again blessed with an opportunity to make a renewed effort to restore the democratic process. By casting their votes in favour of genuine political forces, the people of Pakistan have demonstrated their political maturity. Now it is for our politicians to nurture the democratic process carefully.

No democratic system can ever flourish without viable checks and balances. An independent judiciary is the most viable check on misuse of power by all power holders. There can be no independent judiciary without independent judges. Fortunately we are blessed with such extraordinary judges. It is time that we bring them back and resume our journey.

