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The Bush Administration unfortunately does not look positively at the ousted judges’ issue. This is so because it fears that once restored, the judges are likely to reject Musharraf’s candidature and the NRO, and uphold the return of Nawaz Sharif

Fifty-three judges of the superior courts have quit as a result of the PCO. The Musharraf government has put them, including the former Chief Justice of Pakistan, under house arrest. It has also apprehended a large number of protesting lawyers, including their leaders, while many of them are in hiding to avoid arrest. 

The legal community has responded by starting a resistance movement through a boycott of the PCO judges and the Supreme Court, which are contemptuously labelled “persons” and “new entity” respectively. The movement is a continuation of the struggle the lawyers successfully waged against General Pervez Musharraf last summer when he fired the former CJP. The former CJP on his part has urged the lawyers to continue the movement for the restoration of an independent judiciary.

These developments are unprecedented in the annals of Pakistan judiciary. This is testified by the fact that about 60 percent of the judges have quit in protest against the PCO as against only about 11 percent in 1981 and 9 percent in 2000. Not only that, unlike the past when they would kowtow to the executive and take a fresh oath, most of them have preferred house arrest to being lured back to their earlier posts. Again, unlike the past when they would rubber-stamp the executive’s illegal actions, they first struck down the presidential reference against the CJP and just before the PCO were reportedly about to declare Musharraf ineligible as a presidential candidate in uniform. How do we explain it?

The key to understanding this situation lies in the change that has occurred in the equation that existed between the executive and the judiciary since independence. The judiciary-executive nexus was always very strong, particularly during military regimes. For example, when the semi-military government of the Governor-General Ghulam Muhammad illegally dismissed the Constituent Assembly, the Federal Court upheld it. 

Similarly, when General Ayub Khan seized power, the SC under Justice Munir obliged the former by approving his coup d’etat. When General Zia-ul Haq took power he did not touch the judiciary. However, following the PIA plane hijacking by Al-Zulfiqar in 1981, he introduced a PCO as result of which he, among others, got rid of the independent-minded Justices Dorab Patel and Fakhruddin G Ibrahim. There was no reaction from the ousted judges. The lawyers did not react beyond adopting condemnatory resolutions and the like. The reaction was no different on their part when, in 2000, Musharraf got rid of a number of superior court judges through the PCO.

The explanation for the change lies in the fact that a group of courageous and dedicated lawyers some years ago launched a movement for the independence of judiciary. Their first brush with the executive came when Musharraf tried to influence the judges with a three-year extension in service for endorsing his coup. They mounted a campaign against it. Adopting an innovative tactic, they decided to boycott the SC by refusing to challenge any constitutional question before it on the ground that they could not expect a fair and impartial decision from the SC. They finally succeeded in achieving their objective when the government abandoned its proposal through the 17th amendment. Their next showdown took place when they led the struggle earlier this year for the restoration of the CJP in which they succeeded. The current boycott of judges who took oath under the PCO is a continuation of that movement.

Another explanation for the change lies in the role played by the electronic media in highlighting the judiciary’s struggle to free itself from the executive’s stranglehold. The images of the lawyers’ bleeding heads and the brutal assault on the offices of the Geo and Aaj TV networks by the police during the movement for the restoration of the CJP went a long way in mobilising public opinion in favour of the judiciary as never before. Given the damage the independent media was doing to it, the government prohibited live coverage of the CJP’s processions on the ground that it was trying to glorify the latter. The current muzzling of the independent media is an indirect recognition of the catalytic role that it has played, among others, in mobilising the bar and the bench in resisting the executive’s onslaught.

Will the present movement succeed? The answer to this question depends on a number of factors. 

To begin with, it will depend on whether the lawyers can continue to boycott the judges who have taken oath under the PCO. It is true that the last time round they succeeded in keeping the struggle for the restoration of the CJP alive despite many difficulties. However, it looks more difficult to sustain the present boycott, particularly if the movement prolongs. Secondly, based on past experience, lawyers cannot succeed on their own and need help from various other sources, foreign or domestic.

As far as foreign help is concerned, most critical is the role of the US. However, the Bush Administration unfortunately does not look positively at the ousted judges’ issue. This is so because it fears that once restored, the judges are likely to reject Musharraf’s candidature and the NRO, and uphold the return of Nawaz Sharif. This would frustrate the coalition of the so-called moderate forces that it has cobbled together in the “war against terror”. 

In the face of Musharraf’s decreasing popularity, there are reports of increasing pressure on the Bush Administration to change from a Musharraf-oriented to a Pakistan-oriented approach. This may not happen because the latter does not trust people representatives being fully in charge of things. Nor is the US keen to seek Musharraf’s overthrow by another general because that could be very risky. That signifies that the Americans are out of the equation regarding the restoration of the judges.

As far as internal help is concerned, it can be meaningful only if the opposition political parties are united on the issue. Unfortunately this is not the case. The PMLN, the PTI and the JI strongly support the idea of the judges’ restoration whereas the JUIF and the PPP are not favourably disposed towards it. This divide stems from their self-interest. The PPP, the largest political party in Pakistan, is keen to share power with the general rather than toppling him. Benazir Bhutto’s talk of forging a coalition with the opposition to start a popular movement against the general is for a variety of reasons a non-starter. It signifies that the chances of the judges’ restoration as a result of the internal help are dim as well.

Nothing short of a complete change through popular uprising can help the ousted judges whose chances look bleak. That may or may not happen. But it is undeniable that the judiciary has come a long way from where it was only a few years ago and cannot revert to its old ways. 

The answer will depend on the success or failure of the lawyers’ movement. If it somehow succeeds, the judiciary will indeed emerge as an independent institution signalling the birth of genuine democracy in Pakistan. If it fails, it will still have served its purpose. This is so because the CJP and his fellow judges, by quitting, have set an example that will be hard to ignore for future members of the legal-judicial community. 
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