Thus far and no further
By Kunwar Idris

THE course of Pakistan’s politics, always unpredictable, contains many lessons which the parties involved in the current phase of its turbulence can only ignore at their peril. Two of the more important ones are being recalled here.

The first is that processions and strikes may bring about the fall of a tired or unrepresentative government but that, in the chaos, the army takes over and the elections are postponed, not advanced. The second lesson is that every attempt by the government to demonstrate its popularity when its fall appears imminent only hastens its departure.

If the lawyers and judges do not confine their struggle to the Supreme Court and the ruling party bosses insist on calling out a million men to outnumber the Chief Justice’s processions (so says Chaudhry Shujaat Husain), the current crisis may follow the same course and end up the same way as the crises of 1968 and 1977 did with the army moving in and staying on.

Since that is not the intention either of the government or the opposition, both have a common interest in avoiding the proclamation of emergency with its inevitable consequence of elections being postponed and, worse still, the army moving in.

The Supreme Court that has been drawn into every political affray on the forcible change of regime grudgingly provided legal cover to what it could not undo. However, never was the integrity of the court and the impartiality of its judges called into question by politicians and lawyers as is being done now.

It is an unfortunate but understandable situation, considering that the Chief Justice stands at the centre of a legal conflict which is turning into a political movement and its outcome will also have a bearing on the career of the judges.

The humiliation and harm caused to the judiciary as an institution and to the person of the Chief Justice cannot be deplored enough. The more disturbing aspect, however, is that the source of reference against the Chief Justice, and his harassment that followed, is believed to be General Musharraf, who, as head of state, is expected to be the ultimate custodian of the independence of the judiciary and the safety of the Chief Justice.

If the parliamentary system were properly working in the country, the wrangle, despite the Seventeenth Amendment, should have been between the prime minister and the Chief Justice. The president should not have been accused either of bias against the Chief Justice or of harassing him as the reference and its aftermath all lay in the jurisdiction of the prime minister. In the furor that followed, the president should have appeared as a neutral umpire rather than as the author of the reference and the tormentor.

At the root of all policies and decisions of the present government lies the problem of credibility and so it has been in this sad episode. No one — be it the man on the street or the one sitting at the apex of the country’s judicial system — is prepared to believe that the decision to make the reference to the Supreme Judicial Council was, in fact, made by the prime minister, and the president, acting on the constitutionally binding advice of the prime minister, merely conveyed it to the Chief Justice, and that he was also unaware of what happened later on that fateful day.

Through the Seventeenth Amendment, President Musharraf has acquired certain executive powers but essentially he remains the head of state. The chief executive is the prime minister. The common perception, and also the ground reality, however, is that Musharraf acts as the chief executive in any matter that catches his fancy or that has bearing on his importance at home or on his role in foreign affairs.

The government, nevertheless, is called parliamentary and Gen Musharraf, too, insists that it is so, but there is a caveat. The Supreme Court, while validating the army’s extra-constitutional intervention, “to fill a political vacuum and bridge the gap” also empowered him, ironically, to amend the Constitution wherever its existing provisions failed “to provide a solution for attainment of his declared objectives”.

Nevertheless, the court prohibited him from tampering with the parliamentary form of government and federal structure of the state. He could not do that till the religious parties provided him the requisite support to substantially alter both three years later through the Legal Framework Order.

With the benefit of hindsight it can be said that had Musharraf not ventured into the executive domain of the prime minister and had he given up the army command and, more importantly, had he not adopted the PML-Q, a feckless lot, as his own party, all the confrontation of the past five years — with the Baloch sardars and Waziristan tribes, with the politicians and the clerics and now with the Chief Justice and the lawyers — would not have taken place.

In fact, in all these situations he could have played a conciliatory role. Now, all those aggrieved by the actions of the government can take recourse only to the streets or to the courts, or hide in the hills or barricade themselves in mosques for all critical decisions are made by the president.

Howsoever persuasive Gen Musharraf may now sound, neither the people at large nor the legal community is prepared to believe that the reference originated with the prime minister, that he merely passed it on and that the local administration is to be blamed for the shabby treatment meted out to the Chief Justice.

In the handling of the reference, whether the government acted in bad faith or just blundered or goofed, the commotion caused is escalating into a mass protest with the Chief Justice leading political processions on the highways across the country. It would be unwise if the ruling party were to mount a matching protest. It might prove the first step towards an extra-constitutional change which, surely, neither side wants.

Justice Iftikhar Chaudhry’s declared purpose in tirelessly crisis-crossing the country may be to address the bars but his real appeal is to the gallery. Chaudhry Aitzaz Ahsan, counsel of the Chief Justice, is his campaign manager in the processions. The judiciary and politics are thus yoked together. The politicians by leaning on angry lawyers may be able to topple the present order but the judges may not be able to extricate themselves from the minefield of politics.

Having come this far, the lawyers and judges should now return to cool reasoning in the Supreme Court and the Supreme Judicial Council. They have broken the stillness and created conditions conducive to a political settlement. They have rewritten the “doctrine of necessity” in a different, refreshing way. It is a contribution valuable and unprecedented but they should stop here and pass the baton on to the politicians.

