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THE Provisional Constitution Order 2007, issued consequent upon the promulgation of emergency on Nov 3 by the COAS, provides that the country shall be governed as nearly as may be by the provisions of the Constitution of Pakistan, 1973. Thus, on Nov 15, the presidential term of General Musharraf under Article 41 of the Constitution lapsed. He now continues to hold the office of the president by virtue of Article 44 and remains so till his successor enters upon his office. By virtue of Articles 41 and 43 of the Constitution, General Musharraf was also required to relinquish the office of COAS on Nov 15.

However, he conveniently ignored this mandatory requirement and has vowed do so if and when he becomes his own successor as the elected president of Pakistan. The Supreme Court had restrained issuance of the notification of his election as president pending the decision on the petitions challenging his eligibility to be reelected as president under the Constitution. He had cited delay in the hearings of those petitions as a source of grave national instability and one of the reasons for the proclamation of emergency. This delay no longer bothers him now. Indeed it suits him. Whether it suits him or not, this is a flagrant violation of the Constitution.

The National Assembly stood dissolved on Nov 15. With the passage of time, General Musharraf appointed a caretaker cabinet with Senate Chairman Mohammad Mian Soomro as the caretaker prime minister. He would also retain his office as the chairman of the Senate.

This appointment is also contrary to the constitutional scheme as the Constitution provides for distinct legislative, executive and judicial organs of the state. The head of the upper house of Parliament would now be the chief executive of the country for next sixty days. By virtue of being the chairman of the Senate he also acts as president in the absence of the president.

If General Musharraf ceases to be president for any reason or even leaves the country for a few days, Mr. Soomro would simultaneously hold the office of the Chairman Senate, the prime minister and the president. Did we not have any other Pakistani besides banker Soomro to replace banker Shaukat Aziz for appointment to the highest political office of the land.

We have an unelected president clinging to his office by virtue of Article 44 of the Constitution. We have a COAS long past the age of his retirement but refusing to relinquish despite mandatory requirements of the Constitution.

We have a Chief Justice of Pakistan eased out of his office and under detention. A very sad tale of affairs.

While on the one hand General Musharraf continues to distribute high public offices to his cronies, one of the most vital organs of the state, namely the judiciary, is being starved of its vitality. The thrust of the proclamation of emergency and the PCO was against the judiciary. By one stroke of the pen, COAS General Musharraf placed the Constitution in abeyance, proclaimed emergency and removed most of the judges of the superior courts. This included some of the finest legal minds that our judiciary had ever produced.

A Constitution is the most sacred document which a nation possesses and the judges are its custodians. With Constitution in abeyance and the judiciary marginalised, where do we stand today?

Though the putative reason for proclamation of emergency was the threat of terrorism, over two weeks have passed yet not one terrorist leader has been apprehended. As against this, thousands of lawyers, political workers and members of civil society have been brutally treated and imprisoned. The gag on the media continues unabated. The farce is too obvious to even warrant a rebuttal.

The damage caused to our polity by this action is incalculable yet General Musharraf remains defiant and remorseless. Whatever is left of the judiciary is now being used to sanctify his lust for power and give semblance of legitimacy to this indefensible constitutional subversion.

Our Constitution has now become the most subverted and defaced legal document. Repeatedly suspended, it has never been restored without distortions engrafted in the name of amendments by the dictators. The Constitution would again be amended to give legal cover to this venture.

If elections are held under the present proclamation of emergency and PCO, the new assembly would be obliged to give it a legal cover. This could only be avoided by insisting on the immediate revocation of the emergency and PCO and restoration of all the judges illegally removed after the proclamation.

General Musharraf has retrospectively amended PCO 2007 to fill an evident lacuna. The COAS has now empowered the president to revoke the proclamation of emergency. The legal instruments issued on Nov 3, and after would remain unique in legal history and would continue to defy the belief of generations of law students. More laws are being enacted in the name of national interest and security curbing liberties of the citizens.

The amendments made to the Army Act, 1952, have substantially widened the net of the offences and the civilians who could now be subjected to provisions of the military law and face military courts. Freedom of the press is curbed by amending the Pemra Ordinance and the proposed code of conduct for the media.

To coerce lawyers, the Bar Councils are deprived of their power to regulate the conduct of their members. These black laws must be revoked at the earliest. It is not hard to imagine what would happen to a country where fundamental rights of the people remain suspended, judges ousted, lawyers detained, military politicised, politicians marginalised, media gagged, journalists on the run, trade and students union banned and terrorists controlling strategic areas mocking the writ of the government.

Yet not a word of remorse or contrition from the person who is the source of all of this. Rather the opposite. General Musharraf and his courtiers are determined to return to power through a farce election.

The only institution which was a check on these excesses has been pulverised. With the arbitrary removal of virtually the entire superior judiciary, the courts have disappeared from the national horizon. This damage is both incalculable and irreparable. A good judge cannot be created overnight. It takes years of nurturing, hard work and professional commitment to train a mind in the legal mould.

It takes even longer to transform that legal mind into a judicial mind. Then there is character: it cannot be acquired, one is born with it. When the mettle is tested for long arduous years then emerges a good judge.

After a very long time we had a superior judiciary we could all be proud of. With one mindless stroke of the pen by a dictator all of this dissolved into thin air. A visit to the deserted courts now presents a forlorn picture of a bright bygone era and a bleak future.

Are the courts working, inquired Winston Churchill, in the midst of the Second World War. Lord Simon, the Lord Chancellor, answered yes, the High Court is working. Good, then all is well, replied the premier. We too are in the midst of a war: Are our courts working? Unfortunately, courts, there are none.

