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BY A majority of six to three, the Supreme Court has dismissed petitions challenging the validity of General Musharraf holding the offices of president and COAS and contesting elections for another term in uniform. As the majority of judges dismissed these petitions on the ground of maintainability under Article 184(3) of the Constitution (that deals with the original jurisdiction of the SC), the issues were not decided on merit.

Though simplistic in tone, the judgment of the majority has profound implications for our constitutional structure, democratic process, independence of judiciary, fundamental rights and the rule of law. In the cases of Benazir Bhutto’s PLD 1988 SC 416, Nawaz Sharif’s PLD 1993 SC 473 and the Chief Justice’s case, the Supreme Court had given a robust interpretation to Article 184(3). The present judgment marks a significant judicial retreat on that count.

While a deeper analysis of the issue must await the detailed judgment, it may nevertheless be observed with respect that if the majority of their Lordships were not convinced of the maintainability of the petitions at all, there should have been greater emphasis and discussion on the issue of jurisdiction.

From the reports of the proceedings of these petitions, it appeared that there was little discussion on the question of jurisdiction and maintainability and much of the judicial time was consumed in examining the merits of the petitions.

One may also respectfully observe that if these petitions, which touched the most vital issues concerning the constitutional and democratic structure of the country, the fundamental rights of the public at large, the supremacy of the elected political institutions, the role of the military, the repeated usurpation of power by dictators, did not even raise a single question of public importance with reference to enforcement of fundamental rights as required under Article 184(3), then it is time that we as a nation re-examine our judicial philosophy and national priorities.

During his arguments Mr Aitzaz Ahsan had presented two role models before the court. One was Justice Munir, the other was Justice Cornelius. It seems that a majority of their Lordships have chosen the former while the minority opted for the latter. This case is comparable to the verdict of Justice Munir in Tamizuddin Khan’s case. While apparently discarding the doctrine of necessity, it appears that the Supreme Court is now evolving a new ‘doctrine of expediency’.

The government and its supporters are praising the court. This delusion cannot last for long. No polity has ever been saved by sacrificing the rule of law at the altar of expediency. For over half a century of our existence we as a nation have suffered the banal effects of the doctrine of necessity. With the evolution of the new doctrine of expediency, the future is doomed to be as bleak as the past.

Since the Supreme Court has dismissed these petitions on the ground of maintainability alone, the issue of General Musharraf’s eligibility to contest election remains to be judicially determined.

Whether he can be re-elected in uniform and whether Article 63(1)(k) (disqualification of membership of parliament) of the Constitution bars his election as president for the next five years still need to be judicially determined. Justice (retired) Wajihuddin Ahmed and members of the legal fraternity have vowed to challenge his eligibility to contest election.

General Musharraf is insisting on contesting election in uniform on two grounds. While wearing the uniform he can ensure re-election by all means possible. If he still fails, he can impose martial law or Emergency. It is a win-win situation for him in uniform. Legitimacy would continue to elude him but then does he care for legitimacy? His ambitions are hitched to raw power rather than legitimacy and moral authority.

The Election Commission has now literally become the battleground. By excluding Article 63 for the election, it has already damaged its credibility. The matter would ultimately end up before the Supreme Court once again.

In the cases of Pakistan Lawyers Forum vs Federation of Pakistan PLD 2005 SC 719 and Qazi Hussain Ahmed vs General Pervez Musharraf PLD 2002 SC 853, the Supreme Court did not decide the issue of Article 63 and only assumed that it was decided in the case of Aftab Shahban Mirani vs President of Pakistan 1998 SCMR 1863.

In Mirani’s case the Supreme Court was dealing with the case of a candidate who being a senator was already a member of parliament. The question was whether Mr Rafiq Tarar was rightly found disqualified by the CEC. If the Supreme Court was of the view that Article 63 was inapplicable, the petition would have been dismissed on that ground alone.

However, instead of dismissing the petition on that ground, it was held that if a sitting member of parliament is a candidate for the office of president, he is qualified to be a candidate in terms of Article 41(2) (president’s election to office) of the Constitution till the time he is unseated through the mechanism provided in Article 63(2) which requires a detailed inquiry and not summary proceedings.

This observation indicates that the candidates must overcome such disqualifications in Article 63 which are evident without any detailed inquiry. Indeed this lends support to the argument that evident disqualifications such as the one enshrined in Article 63(1)(k) are fully applicable to all candidates including General Musharraf.

The moment he leaves the office of the COAS, the disqualification applies to him automatically and he must wait for two years. This is another reason why he wants to contest election in uniform.

There is much force in the argument that qualifications and disqualifications envisaged in Articles 62 (qualifications for membership of parliament) and 63 should be read as a composite and applied in their totality to the candidates.

The proviso to Article 62(1) itself acknowledges that this provision contains disqualifications as well. If the contention of General Musharraf’s supporters is accepted, a person of unsound mind who has been so declared by a competent court can still become president. Similarly, a defaulter of bank/utility/government can become president. So can a government contractor. Any civil servant is eligible to become president.

Persons carrying all disqualifications mentioned in Article 63 could become president yet they cannot become MNA, senator or even MPA. The absurdity of the contention immediately becomes obvious.

While in the first round the majority of the Supreme Court may have avoided merits of the issues, no such option would be available now in the second round. The fate of the people and the country would depend upon the judgment of the court.

When the US Supreme Court faltered in deciding the election of George W. Bush as president in 2001, dissenting Justice John Paul Stevens had this to say, ‘Although we may never know with complete certainty the identity of the winner of this year’s presidential election, the identity of the loser is perfectly clear. It is the nation’s confidence in the judge as an impartial guardian of the rule of law’. He could have been talking about our Supreme Court.

