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LIKE India, Pakistan inherited a fairly developed and strong judiciary, with the legal profession being the most respected of all vocations. As the country started to take a political nosedive through the maze of conspiratorial politics, and abetted by self-serving politicians, businessmen, generals and bureaucrats, the judiciary’s independence also began to be undermined.

Four major judgments by various Chief Justices of Pakistan in the 1960s, the 1970s, and the year 2000 had an adverse impact on the political and social life of the country. They also lowered the prestige of the judiciary in the eyes of the people.

In the Tamizuddin case, the then Chief Justice overturned the judgment of the Sindh High Court, which gave the then governor-general a long hand for political and economic manipulations. The same Chief Justice validated the martial law of General Ayub Khan by coining the phrase ‘the doctrine of necessity’. This paved the way for the army to get into the body politic of the country.

In the 1970s, another Chief Justice validated General Ziaul Haq’s martial law with powers to amend the Constitution as he deemed fit. Another Chief Justice in the year 2000 validated General Musharraf’s takeover of the country and also gave powers to him to amend the Constitution.

These four episodes are the darkest spots of our judicial history. If the Chief Justices become pliable under the hand of the executive, what future would Pakistan have?

Since March 9, 2007, the present Chief Justice has stood firm on his principles, even at the risk of being insulted and roughed up. We have witnessed events and occurrences since then which are of such a revolutionary nature that one can say Pakistan was reborn on July 20, 2007.

For the first time, the nation is in a mood reflective of the hectic days of the Pakistan movement under the Quaid-i-Azam. Some critics think that the lawyers’ movement, their resolve and the people’s sentiments will peter out. They are wrong. We are now a new nation united through the lawyers’ movement to make Pakistan a truly sovereign and democratic country with a strong judiciary.

The main pillars of the state, namely the legislature, the executive and the judiciary must play their respective roles under a coordinated system of checks and balances as being practised in advanced countries. The judiciary, although the custodian of the rights of the people under the Constitution, is still, comparatively speaking, a weaker pillar of state than the other two.

To enable the judiciary to work effectively, we have to strengthen it in many ways. ‘Adal-wil-ehsan’ is the hallmark of Islamic jurisprudence. The caliph is the spiritual and temporal head of the Muslim world, and is elected by the people through the process of ‘shura’. Similarly, the chief qazi (qazi-ul-quzzat) is also an elected position.

There are many instances where the caliph went to the court of the chief qazi and not vice versa. The March 9 episode created a very bad taste in the mouth and triggered the people’s unstinted support for the cause of the Chief Justice.

In Pakistan, the position of the Chief Justice is not as exalted as it should be. It should be at least in the same article in the warrant of precedence as the chairman of the Senate or the prime minister. In historical retrospect, it may be worthwhile to mention that up to the promulgation of the 1956 constitution, the Chief Justice acted as governor-general in the latter’s absence.

The 1956 constitution also provided the same arrangement. It was for the first time that General Ayub’s constitution provided for the speaker to take over in the absence of the president. The 1973 Constitution provided that the chairman of the Senate act as president in his absence.

The judiciary cannot be efficient and effective because of inadequacy of financial and human resources. If we carry out a comparative study of the allocation of financial resources to the judiciary and other organs of the government, we come to some very disturbing conclusions.

Just consider the budget for the police and the Rangers. The budgetary allocation for the police, whose job is mainly to assist the judiciary in the dispensation of justice in criminal matters, has increased to at least 20 times more than that of the judiciary. The picture gets more complicated when the budget allocated to the judiciary is not released on time. This severely affects its performance.To make the judiciary really effective as the guardian of people’s rights, four key recommendations should be kept in mind.Firstly, a judicial-financial commission should be constituted under a Supreme Court judge, acting or retired. The commission should consist of representatives of the high courts of the four provinces and the federal finance secretary and the finance secretary of each provincial government. They may co-opt one or two additional financial experts as the commission deems fit.

The main terms of reference of the commission should be to identify and quantify financial needs in the light of the workload of the judiciary, the backlog of work and the future load of work spread over 10 years, and to determine an optimal amount of fund for each high court and the Supreme Court and its affiliates. Once the amount is determined, it should automatically become part and parcel of the federal and provincial budget.

Secondly, as regards incurring expenditures, a financial advisor should be attached to the Supreme Court and each high court to assist the Chief Justice of Pakistan and the chief justices of the high courts. The present practice of periodically getting funds released from the ministry of finance or the finance department should be discarded.

Thirdly, the judiciary is highly dependent on the existing police force in the dispensation of criminal justice and other related matters. Compared to the British days and the early post-Independence period, the police today is in a state of disarray. It is subservient to the political authority rather than to the constitutional and legal authority of the land. Service to the people is minimal.

If we analyse the usage of the police budget, we will find that its biggest chunk is spent on the provision of protocol and other duties for VIPs, government servants and their protection. The strength of the police for the assistance of the judiciary has been reduced over the years and diverted to provide protection to others.

This is most unsatisfactory. The judiciary cannot dispense criminal justice and perform its role efficiently unless it has a police force of its own under its command with a separate budget. Therefore, there should be active consideration to have a police force directly under the command of the Supreme Court as well as the high courts as it will be instrumental in guaranteeing the dispensation of justice and the protection of citizens’ rights.

Lastly, there is total consensus among political scientists that the proof of a true democracy in a country lies in the effective and exclusive working of all pillars and organs of the government towards the welfare of the people. It also lies in enabling the people to participate effectively in national activities.

Unfortunately, this has not happened in Pakistan. To be the real guardian of people’s rights, the judiciary should ensure the people’s participation in the dispensation of justice. There is a dire need to establish a strong liaison between the judicial police and the courts. Needless to say, the acceptance and the implementations of the above recommendations will not only protect the people’s rights but will substantially improve and ensure good governance in the country.
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