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WHILE Mr Pervez Musharraf may be a fortunate man to have weathered many a storm, his continuing personal fortune is taking a heavy toll on the people and the country.

Never have the people been so devoid of hope and full of despair as they now are. Nor has the future of the country ever looked as bleak.

The tragic assassination of Benazir Bhutto has caused immeasurable and irreparable damage to the country. She was a leader of international stature. She not only represented the hopes and aspirations of millions of people all over the country, she also symbolised the unity of the federation.

The government was under an obligation to provide her adequate security. It not only failed to fulfil that obligation, its functionaries even acted in a highly irresponsible manner in the aftermath of the tragedy. The PPP addressed a letter to the caretaker prime minister requesting a probe by the UN, and the letter remained unanswered.

Instead, Mr Musharraf, as usual, usurping the role of the prime minister, responded by not only ridiculing and rejecting the PPP’s demand in a very casual manner, he even blamed the victim for being the cause of her own death. If the country had an independent judiciary, neither would the PPP have been compelled to seek a UN probe nor would Mr Musharraf have dared to act as he did.

The Musharraf era has witnessed the worst law and order situation in the country. A substantial part of the NWFP has been turned into a war zone. While there was no concept of Pakistani Taliban until a few years ago, today this menace not only exists but is proliferating and challenging the writ of the state in many parts of the country. The machinery of the state appears helpless in the face of the rising tide of violence and lawlessness in the country.

While the Musharraf era has corroded the fabric of our polity and weakened all national institutions, its most damaging legacy will be the decimation of the Constitution, the judiciary and the rule of law in the country.

General Musharraf subverted the Constitution twice in order to save his office. Yet, in spite of all his efforts and pretensions to the contrary, the fact remains that he has never been truly and legitimately elected to any public office. His first term as president through a sham referendum was as fraudulent as his re-election for the second term.

To pre-empt the judgment of the Supreme Court on the issue of his qualification/disqualification, he imposed his second martial law on Nov 3, 2007, in the garb of an extra-constitutional emergency. By one stroke, the Constitution was suspended and all independent-minded judges of the superior judiciary were forcibly removed from their office. The independent electronic media was silenced so that government lies, distortions and propaganda were not exposed and challenged before the public.

During the last eight years, Mr Musharraf has demonstrated an unmistakable and unexceptionable personal trait. He only acts under foreign pressure. The manner in which he succumbed to pressure following a phone call in the aftermath of 9/11 even surprised the caller, Gen Colin Powell.

The United States was keen to see him relinquish the office of COAS and restore the semblance of civilian rule by revoking the emergency. He duly obliged. However, as the US was not keen to see the restoration of an independent judiciary, as recently confirmed by Mr Richard Boucher, the deposed judges remain incarcerated while the general donned the garb of a civilian president and slouched through transition to his sham democracy.

Our history shows that after forcibly and illegally usurping power, every dictator has tried to comfort and delude himself by extracting condonation from a captive judiciary and then conjuring up legal instruments validating his rule. General Musharraf has been no exception. Indeed, he has only improved upon the performance of his predecessors by creating this façade twice over.

Before revoking the proclamation of emergency on Dec 15, 2007, Gen Musharraf purportedly amended the Constitution by promulgating the Constitution (Amendment) Order, 2007, vide President’s Order No.5 of 2007 dated 21.11.07. Further amendments were made by the Constitution (Second Amendment) Order 2007, vide President’s Order No.6 of 2007 dated 14.12.07. The source of his legal authority to amend the Constitution is his admitted unconstitutional action of Nov 3, 2007.

By these enactments he has purported to amend/add different provisions to the Constitution. He also purportedly legalised his illegal and extra-constitutional actions taken since Nov 3, 2007, including removal of the judges of the superior judiciary.

Although Mr Musharraf and his advisors have repeatedly claimed that the amendments to the Constitution made by him during the Nov 3-Dec 15, 2007, period have become part of the Constitution, the fact remains that these enactments have no legal sanctity or legitimacy save for very limited purpose under the de facto doctrine. These could not become an integral part of the Constitution until and unless ratified by the new parliament through the procedure prescribed under Articles 238 and 239 of the Constitution.

Thus, all actions taken from Nov 3 to Dec 15, 2007, by Gen Musharraf, including the forcible removal of judges, were and remain completely illegal and unconstitutional. With profound respect, even the honourable Supreme Court, which is itself a creation of the Constitution by virtue of Article 175, does not have any lawful authority or jurisdiction to condone, validate or legitimise this subversion of the Constitution or any action or legal instrument which jeopardises the basic structure of the Constitution of which the independent judiciary is a cornerstone.

Therefore, all those honourable judges who were forcibly removed from office on Nov 3, 2007, still hold their respective office albeit illegally and forcibly restrained at gunpoint from performing their constitutional functions.

Therefore, there is no legal constraint in the restoration of these honourable judges. The notifications issued by the ministry of law and justice whereby these honourable judges were purportedly removed from their offices could be lawfully rescinded by that ministry in exercise of power under Section 21 of the General Clauses Act, 1897. With the issuance of these notifications rescinding earlier notifications, these honourable judges would be immediately restored to their respective offices.

The duly elected government which comes to power after the general elections owes it to the people that its first cabinet decision should be to instruct the ministry of law and justice to issue the notifications rescinding the illegal, mala fide and unconstitutional notifications issued after the proclamation of emergency on Nov 3, 2007, for the removal of the judges. Thereafter, the nation can go about electing a new president in accordance with the provisions of the Constitution as it stood prior to Nov 3, 2007. As for Mr Musharraf, the best course for him would be to heed the advice of his brother ex-servicemen before it is too late.

With a new parliament and a new elected president, the nation can start a new journey and shed the divisive and nightmarish legacy of the past eight years. There is much ‘truth and reconciliation’ that is required to be done in a post-Musharraf Pakistan. The earlier we start the process of transition to the new era, the better it will be for the country.

