Restoration of sovereignty —Salman Tarik Kureshi 
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Whatever the differences between political parties may be in terms of economic priorities or this policy or that policy, the revival of the Constitution and the regeneration of the country’s institutional framework are not partisan issues

A lawyer I know raised a query regarding my statement in these pages last week that Pakistan was formally declared a fully sovereign Republic on March 23, 1956. Where, he asked, did sovereignty reside before that date?

Well, in theory at least, sovereignty had lain with the British monarch, acting through his/her Governor-General, whose office was in turn controlled by the Constituent Assembly of Pakistan, itself responsible to the provinces that had been converted from provinces of British India into provinces of Pakistan and which represented the will of the people of those provinces.

Thus, begging the issue of formal juristic categories and definitions, it was a post-colonial sovereignty, inhering at the one end in the British monarchy (itself a constitutional monarchy) and, at the other, with the provinces constituting Pakistan. The constitutional document governing this position was the Government of India Act 1935 as amended by the Independence Act of August 1947.

This status materially changed on October 23, 1954, when Governor-General Ghulam Mohammed, the representative of the British monarch, sacked the Constituent Assembly and arrogated to himself the power of determining who should form the government or be a member of the Constituent Assembly. His power to so do was reaffirmed by Chief Justice Mohammed Munir in the Tamizuddin case, when the then Federal Court failed to protect the (albeit partial) sovereignty of the people of Pakistan from the Governor-General’s onslaught. Thus, a relatively institutionalised, if dispersed, sovereignty became personalised and concentrated into the hands of the Governor-General who, as representative of the British monarchy, could do no wrong.

On March 23, 1956, a Constitution was duly promulgated. Pakistan would no more be a dominion of the British Crown, we would be citizens of a republic, with our own constitution, parliament, president and prime minister.

As things happened, the citizens, as the earthly repositories of Divine Sovereignty, were not actually permitted to choose their representatives. Before the frequently promised elections could be held, the unimplemented Constitution was abrogated and all powers taken over by a single individual.

This seizure was upheld by the Courts in the 1958 Dosso case, when the Supreme Court accepted Hans Kelsen’s doctrine that “a victorious revolution...is an internationally recognised legal method of changing a constitution.” It must have taken an extraordinary leap of the imagination to regard Ayub’s petty midnight putsch (five men with revolvers in their pockets marching into President Mirza’s bedroom) as a ‘revolution’ of any kind. Justice Munir had struck again.

A key point sometimes overlooked by commentators is that, in each of these two events, the sovereignty to be exercised by institutions representing the people was seized by an individual, moving the country away from any kind of institutional rule to something more akin to a primitive monarchy.

Observe that what we have had in Pakistan was quite different even to modern dictatorships, with their institutionalised single-party or military junta rule. Our dictatorships have been untrammelled, unapologetic one-man jobs. Such being the case, one can see in hindsight why Ayub considered himself justified in appointing whom he pleased (General Yahya in this case) as his successor. After all, the Emperor Akbar determined to hand over his throne to his grandson, Prince Khusrau, and not to his son Prince Salim. It was the sovereign Emperor’s wish, as was indeed his deathbed change of mind that resulted in the reinstatement of Salim and the rebellion of Khusrau.

One can also empathise with General Zia’s rage with his hand-picked prime minister’s attempts at showing independence over the Geneva Peace Treaty and the Ojhri Camp incident, resulting in their unceremonious sacking, just as Halagu Khan had once slaughtered his own entire Council of Ministers himself.

The worst part was that the top judiciary was complicit at key moments in personalising national sovereignty and thereby afflicting upon the people a succession of monarchs without royal blood. The performances of these various regimes were as competent or otherwise as the reach of one man’s ability may be.

One observed how, during the Zia years, the state actually began to seriously lose control of the country as its sovereignty, part by part, disappeared (much as the Mughal Empire began to unravel during the time of Shah Alam). Armed gangs began to operate in the cities and dacoits in the countryside, untroubled by the guardians of the law. No one, it seemed, could check the proliferation of guns everywhere. Even any semblance of state presence was abandoned in the Tribal Areas, which first became centres for hard drug manufacture and distribution, then gun-smuggling and, in due course, international terrorism.

In the 1977 Nusrat Bhutto case judgement, which ratified General Zia’s power to commit all the massive damage of which he was guilty, Justice Anwarul Haq went one better than even Justice Munir. While there had been at least some kind of spurious legality about Munir’s infamous judgements, a strange twist of logical terminology called “the doctrine of necessity” was now brought into our legal lexicons. The dictator of the day was granted the de jure capability — beyond even the de facto ‘successful revolution’ position — to alter and rewrite the constitution at no will but his own.

Justice Rasheed Rizvi has commented, “There is no Constitution in any part of the world, so for as my knowledge is concerned, which has given authority to their Superior Courts to amend the Constitution. In Pakistan, it is settled law that the function of the Superior Courts is to interpret the Constitution, but despite that such authority was conferred by the Supreme Court on the military dictators who took over the government as a result of successful revolution.”

Coming, finally, to today’s position, let us understand that the task before the people is no less than the restoration of national sovereignty through revival of national institutions. Now, whatever the differences between political parties may be in terms of economic priorities or this policy or that policy, the revival of the Constitution and the regeneration of the country’s institutional framework are not partisan issues.

This, perhaps to the surprise of many members of our chattering classes, has been correctly perceived by Asif Zardari, Nawaz Sharif, Asfandyar Wali Khan and even Maulana Fazlur Rehman. Others should join them in this project.

The writer is a marketing consultant based in Karachi. He is also a poet
