Repealing Hudood laws


THE government finally appears serious about the need for changing or possibly repealing the Hudood laws. At a meeting over the weekend with the Council of Islamic Ideology, Prime Minister Shaukat Aziz and ministers and officials concerned with religious and women’s affairs, President Pervez Musharraf emphasised the need for developing a consensus for effecting changes in the Hudood laws, which, he said, were made by one man — a reference to Gen Ziaul Haq. One extraordinary feature of the Hudood and blasphemy laws is that there was no national consensus behind them. Even if these laws had to be promulgated by decree because there was no parliament then and the country was under martial law, these ordinances could have been drafted in consultation with various sections of the ulema and leaders of public opinion. Instead, the wisdom behind these laws came from the coterie of those religious leaders who were Ziaul Haq’s political allies and who helped him perpetuate himself in power for 11 years. These laws were basically of a political nature, meant to lay the foundation of an Islamic legal system of Zia’s choice.

Coming specifically to the Hudood law regarding sex offences, its most abominable aspect is its persecution of the victim, because the moment a woman reports rape she is arrested unless she can produce four eyewitnesses in support of her allegation. Pending the arrest, trial and conviction of the rapist — and that is not always possible — she must suffer incarceration. The result is that women arrested under the Hudood laws form the single largest group of nearly 6,500 women now in prison. Thus the law as enacted by Ziaul Haq victimises the victim, the arrest of the rapist being a matter of secondary importance. The law also provides for Qazf — punishment for those who falsely accuse a woman of adultery, which often is the case in disputes over land, property and marriage. Yet, while there is no dearth of women arrested for adultery, one seldom hears of a man being arrested and punished for Qazf. Thus, from the point of view of both textual merit and implementation, the Hudood laws as they stand now violate the norms of justice, equity and fairness as they exist in all civilised societies.

There is no doubt that some sections of the ulema will oppose any move to repeal or amend the Hudood laws. Their motive can only be obscurantist or political and these have no place where justice and fairness are concerned. These laws concern society, and for that reason all arguments for or against amendments or repeal must conform to the highest principles of jurisprudence with a view to sorting out those clauses that militate against equity and justice. Finally, it is parliament that must be the vehicle for change. The existing Hudood laws were enforced through ordinances, and that is one more reason why they are controversial. The enactment process this time must be democratic, and all sections of society and leaders of all Fiqhs must be associated with the debate before the CII presents the draft laws to the National Assembly. Here one must welcome the president’s move to order the release of the thousands of under-trial women involved in crimes other than murder, robbery and terrorism. A substantial number of these women must be those who have been languishing in jail simply because they reported rape.

