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The pre-amble to the Constitution says that the minorities are to be allowed freely to profess and practice their religions. However, in the annexure inserted by Zia-ul-Haq’s Order 14 of 1985 the word ‘freely’ is missing

The government has recently set up a 27-member Parliamentary Committee to consider various amendments to the Constitution. This will have to be an exhaustive exercise given the key areas that need to be identified and looked into.

This, and the subsequent articles in this series, would analyse issues like the Objectives Resolution, the demand for more provinces, provincial autonomy, freedom of association with reference to political parties, local government, the powers of the president, General Zia-ul Haq’s Revival of Constitution Order 14 of 1985 and the 8th Amendment, General Pervez Musharraf’s Legal Framework Order 2002 and the 17th Amendment, the sharing of powers between the president and the prime minister, the Sixth Schedule which gives constitutional protection to certain laws, the controversial Article 58-2(b), the Senate and the electoral base for the Senators, qualifications and disqualifications for Parliament and the Provincial Assemblies, and constitutional validations of the various periods of martial law or military rule.

The present Constitution was enacted by the National Assembly in April 1973 and came into force on August 14, 1973. The Objectives Resolution passed by the first Constituent Assembly in 1949 and included, at that time, 280 Articles and 6 Schedules became its preamble. The power to amend the Constitution was contained in Article 239. 

As originally enacted, the Constitution could be amended by the affirmative vote of two-thirds of the total membership of the National Assembly and a majority, not two-thirds, of the total membership of the Senate. 

Alteration in the territorial limits of a province required, in addition to the above, the affirmative vote of two-thirds of the total membership of the Assembly of that Province. The original Article was substituted by the present one bearing the same number through General Zia-ul Haq’s Revival of the Constitution Order 14 of 1985 after which any amendment requires the affirmative vote of two-thirds of the total membership of the Senate also. Order 14 of 1985 was ratified/ validated by the 8th Amendment passed by Parliament later that year.

During the last 36 years there have been 17 amendments to the Constitution. Some of these amendments, especially the 8th and the 17th, amended several articles. There has been some comment lately of a return to the original Constitution. This appears impractical for more than one reason. 

The Constitution is a living document that needs periodic amendment to meet ever-changing social, economic and political challenges. India has amended its Constitution many more times than we have. Some of the changes made by us since 1973 have been positive in nature while others have had a negative impact. Further amendments should focus on strengthening the democratic institutional framework of the State. Only those previous changes should be targeted for omission, which tend to weaken or negate the aspirations set out in the pre-amble to the Constitution.

Through the aforesaid Order 14 of 1985, Zia-ul Haq made the Objectives Resolution of 1949 a substantive part of the Constitution and an annexure in addition to being the preamble of the original Constitution. A number of persons have voiced the view in recent days that making the Objectives Resolution a substantive part of the Constitution was a detrimental development. There are many others who believe that the Resolution well and truly embodies the national vision. The Resolution is re-produced below so that everyone can read and judge for themselves:

“Whereas sovereignty over the entire universe belongs to Allah Almighty alone and the authority which He has delegated to the State of Pakistan, through its people for being exercised within the limits prescribed by Him is a sacred trust; 

This Constituent Assembly representing the people of Pakistan resolves to frame a Constitution for the sovereign independent State of Pakistan; 

Wherein the State shall exercise its powers and authority through the chosen representatives of the people;

Wherein the principles of democracy, freedom, equality, tolerance and social justice as enunciated by Islam shall be fully observed; 

Wherein the Muslims shall be enabled to order their lives in the individual and collective spheres in accordance with the teachings and requirements of Islam as set out in the Holy Quran and the Sunnah; 

Wherein adequate provision shall be made for the minorities freely to profess and practice their religions and develop their cultures; 

Wherein the territories now included in or in accession with Pakistan and such other territories as may hereafter be included in or accede to Pakistan shall form a Federation wherein the units will be autonomous with such boundaries and limitations on their powers and authority as may be prescribed; 

Wherein shall be guaranteed fundamental rights including equality of status, of opportunity and before law, social, economic and political justice, and freedom of thought, expression, belief, faith, worship and association, subject to law and public morality; 

Wherein adequate provisions shall be made to safeguard the legitimate interests of minorities and backward and depressed classes; 

Wherein the independence of the Judiciary shall be fully secured; 

Wherein the integrity of the territories of the Federation, its independence and all its rights including its sovereign rights on land, sea and air shall be safeguarded; 

So that the people of Pakistan may prosper and attain their rightful and honored place amongst the nations of the World and make their full contribution towards international peace and progress and happiness of humanity.”

The pre-amble to the Constitution says that the minorities are to be allowed freely to profess and practice their religions. However, in the annexure inserted by Zia-ul-Haq’s Order 14 of 1985 the word ‘freely’ is missing. Was this a deliberate or accidental omission?

Would the Quaid have supported the Objectives Resolution had he been alive in 1949 or was it a departure from his vision of Pakistan?

Those who hold the latter view refer to his August 11, 1947 speech. It appears to me, with respect to those who hold a contrary opinion, that there is nothing in the Objectives Resolution that runs counter to the Quaid’s speech which, in any case, is not to be read in isolation but together with his many other speeches before and after the creation of Pakistan. 

It is high time, however, that the omission of the word ‘freely’ in the Annexure to the Constitution be made good.

The author is a former civil servant, cabinet minister and Governor of Punjab. This article is the first in a seven-part series. The second piece will appear tomorrow
