Prosecuotr's case

Inter-department wrangling has delayed the setting up of an independent prosecution service, leaving in its wake high number of cases and an abysmally low rate of convictions

By Iffat Idris

When the government embarked on its massive programme of justice sector reform, one of the areas most in need of fixing was prosecution. The dire state of prosecution in Pakistan can be gauged from the conviction rate (that is, the number of cases going to court that result in guilty verdicts). Figures vary from province to province, but Punjab's 2003[image: image1.jpg]T g



 conviction rate of 11.7 per cent is pretty typical. Compare it with UK where the Crown Prosecution Service had a conviction rate well over 90 per cent, or even with India with its 37.4 per cent rate of conviction (in 1998).

Though the conviction rate is a good indicator to show how prosecution services work in Pakistan, it does not convey the human suffering behind these poor figures -- people held in detention for months and years, only to be found innocent; people wrongly charged and convicted on the basis of false evidence; people falling victims to police abuse. In short, the failure of prosecutorial services has caused real suffering for ordinary people.

In order to understand the government's reform strategy, one must first appreciate the factors behind the poor performance of prosecution services. Perhaps the most important of these factors was the lack of a separate department/body responsible for prosecution alone. As a provincial subject, prosecution was divided between the home and law departments -- more specifically between the police attached to the home department and deputy district attorneys, district attorneys, and advocate general all attached to the law department. Furthermore, the officials of the two departments were responsible for prosecution at different levels: police at the level of magisterial courts, district attorneys, deputy district attorneys at the level of the sessions court and the office of the advocate general at the level of the high courts, the Federal Shariat Court and the Supreme Court of Pakistan.

This 'multiple ownership' had several negative consequences: lack of specialisation and coordination, lack of accountability and failure to prioritise prosecution (given that each of the two departments concerned had other functions to perform as well).

The fact that prosecution fell under the joint jurisdiction of police, home department, solicitor's department, the office of the advocate general and the law department also created obvious conflicts of interest. Prosecutors drawn from police were tasked with reviewing investigations carried out by the police and prosecuting cases on its basis in courts. Not surprisingly, police prosecutors paid more attention to strengthening the police case than to protecting people's interests. There was a similar conflict of interest at the solicitor's department. The solicitor was a serving judicial officer with the high court being the ultimate authority he was answerable to. (One of the basic international guidelines for prosecutors is that they must be absolutely independent from the judiciary.)

Other factors hampering prosecution were common across the justice sector: lack of funds, salary budgets far exceeding non-salary budgets, lack of facilities, lack of capacity and training, low pays. Take staffing as an example: in 2002-3 Punjab had 839 prosecutors supported by a staff of 958 people. The number of registered cases in the province in 2004 was well over 250,000. This figure makes the huge workload look all too obvious.

The government designed its reform strategy to address these underlying factors. Two of the key features of this strategy are the separation of prosecution from other agencies and the establishment of an independent prosecution service. Separating prosecution from investigation is designed to remove the conflict of interest inherent in the old system. If prosecutors do not belong to the police service, they will be in a better position to judge cases on merit and to protect public interest, so goes the argument for an independent prosecution service. This should result in less cases of malicious prosecution, or prosecution based on weak/fabricated evidence.

The setting up of an independent dedicated prosecution service is meant to remove many other flaws in the old system: it is thought to promote specialisation, independence (both from police and judiciary), coordination and accountability. It is also believed that the new independent prosecution service, with adequate resources, facilities and staff, will be able to function effectively.

This reform strategy is broadly in line with international best practice on prosecution. The United Nations' 'Guidelines on the Role of Prosecutors' stress (among other things) that prosecutors should be people of integrity and ability, appropriately trained and possessing required qualifications. The guidelines also note that the state must protect the prosecutors from intimidation and improper interference and that the office of prosecutors should be strictly separate from other judicial functionaries.

Autonomy and independence of prosecutorial services is also dependent on autonomy in financing, recruitment and transfers. Prosecution services must have secure, steady funding. Prosecutors should not be civil servants, subject to the Civil Servants Act. Only the Prosecutor General should be allowed to transfer prosecutors: he should be appointed for a fixed, secure tenure and his removal should be subject to a special appeal procedure (as is the case with the Ombudsman). The accountability of the prosecutorial services should be the parliament's prerogative. These measures can diminish interference in the prosecutorial services. In order to attract and retain quality prosecutors, they must be given competitive salaries and incentives, including opportunities for career progression.

One of the tests applied in deciding whether or not to prosecute a case is the yardstick of 'public interest'. Someone may technically be guilty under the law (for instance, a young child as a first time offender for theft), but prosecuting him/her will serve little purpose. In Pakistan, 'public interest' test is applied on an ad hoc basis, leading to abuse both ways: those who should be let off, get prosecuted and those who should be prosecuted, get released. As part of the prosecutorial reform, clear rules should be provided for the application of the public interest test.

Prosecution reforms were initially designed by the federal government but were subsequently actively taken up by the provincial governments (since prosecution is a provincial subject, according to 1973 Constitution). As a first step, it was necessary that a legal basis be provided for the new arrangements. The subsequent steps involved providing adequate resources for the operation and development of the reforms. The evidence available on both the counts is mixed at best.

Balochistan was the first province to pass the legislation necessary for the prosecutorial reforms. The Balochistan Prosecution Service (Constitution, Functions and Powers) Act 2003 provides for a separate prosecution service in the province, headed by a prosecutor general, with additional-, deputy- and assistant prosecutor general, district public prosecutors and other positions below him in a linear hierarchy. The Balochistan Prosecution Service is responsible for reviewing police reports and deciding, based on the evidence, whether a case should be prosecuted. It is also authorised to issue guidelines to police for investigation and for prosecuting cases in court.

Very importantly, under the act public prosecutors can take disciplinary action against police "where sufficient reasons exist to believe that investigation officer has colluded or has not exercised due diligence in conducting investigation, misrepresented the facts of the case or prepared the report inefficiently". The law also empowers prosecutors to take action when police fails to follow their instructions. If implemented properly, this will clearly be a massive check on police abuse and a major safeguard for protecting citizens' rights.

In July 2005, the prosecution service envisaged by the act was attached to the provincial law department which has allowed concerns to persist about its independence from the judiciary. Also, the province is yet to take steps to allocate resources, sanction posts and carry out recruitment for the service. In practice, an independent prosecution service in Balochistan is still a long way away from becoming what it is meant to be.

In North West Frontier Province, a 2004 act -- Province Prosecution Service (Constitution, Functions and Powers) Act 2004 -- provides for a service with essentially the same functions and powers as those in Balochistan. Job titles of the official in the Frontier prosecution hierarchy are somewhat different from Balochistan (for instance, it is headed by a Director General Prosecution) and it is attached to the Home Department. Because the Frontier passed the law much later than Balochistan did, so the implementation in the former also lags much behind the former.

In Punjab, a draft bill for the establishment of the service was presented in the provincial assembly. The bill was preceded by a hot debate between the provincial law and home departments on the ownership and content of the reform. The prosecution service was initially proposed to be attached to the home department but subsequently it was envisaged as a separate department. The contents of Punjab's draft bill are more robust than the laws enacted by the Frontier and Balochistan but the Punjab Assembly is yet to pass the bill, leaving all its potential benefits unrealised.

In Sindh, the reform process has not taken off at all. Probably the provincial authorities there are waiting for Punjab to finalise its law.

The main reason for delay in passing legislation for an independent prosecution service has been a tussle between the home and law departments in virtually all provinces. Both the departments want the service to be attached to them and both cite constitutional/legal provisions to back their claims. The federal government has left the matter for the provincial governments to resolve.

There are problems with attaching the prosecution service to either of the two departments -- the provincial law department is staffed by serving judicial officers while the home department controls the police, though the officials say that this control is now very nominal. Making prosecutors independent from the police as well as the judiciary is necessary for their impartiality and effectiveness. A truly independent prosecution service should not be attached to either of the two departments. It should rather function as an autonomous body. In the current scenario, there seems little likelihood of this happening in Pakistan (though Punjab has made a move in the right direction).

An independent prosecution service is necessary for restoring people's confidence in the criminal justice system, for ensuring that unwarranted cases are not filed in courts, for the protection of citizens' rights and for having a robust and functioning democracy in the country in which prosecutions are not used to silence the voice of dissent. It is to be hoped that the provincial governments will recognise the importance of creating independent prosecution services and will work expeditiously to make them become a reality.

