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THE Supreme Court of India abandoned the persons who were unlawfully detained in the 1976 A.D.M. Jabalpur case during the draconian emergency imposed by Indira Gandhi in 1975. 

Judicial activism was born out of this sin of the Indian superior judiciary, and since 1978 this historic sense of guilt has led to the Supreme Court of India trying to reinvent itself as the ‘Supreme Court for the People of India’. 

Judicial activism in Pakistan was also born out of the guilt associated with the historic sins of our superior judiciary. But the judicial activism that emerged in Pakistan in 2007 was also born out of hope. The judges of the superior judiciary were removed from their constitutionally guaranteed offices not once but twice in a single year. The constitutional guarantee of secured judicial offices was seen as meaningless and worthless by the military-bureaucratic elite. Who came to their rescue? It was the right-less and forgotten people of Pakistan who restored them. 

The message from the people was simple: give the people their constitutional rights, highlight them in your judgments and the people will safeguard your offices through public mobilisation. As such, judicial activism offers the hope of securing both the constitutional guarantees pertaining to judicial offices and the radical enhancement of judicial power. In short, public legitimacy meant a secured and radically enhanced judicial authority. 

Judicial activism, as Baxi correctly describes it, has at its principal mission the task of taking people’s suffering seriously, making it the very essence perhaps of constitutional and legal interpretation and adjudication. In practice, what this means is a radical restructuring of the judicial role. Activist judges consider it their duty to deliver rights and justice on the doorstep of the people through suo motu actions and public/social interest litigation. In other words, constitutional rights and access to justice is not made dependent on whether you can afford a lawyer or not or whether you are in a position to approach the court. 

Is the judicial activism of the Pakistani superior judiciary encroaching on executive as well as legislative authority and is this a danger to democratic development? Well, for many years the Indian superior judiciary has been making laws through creative interpretation (Tata Press case, 1995), actually legislating through judgments (Visaka case, 1997) and exercising executive functions of the government (Bihar fodder scam case, 1996). Take the case of high-level corruption. The Indian supreme court in the Vineet Narain case of 1998 in fact legislated the structure of an anti-corruption regime, and in the Bihar fodder scam case it directed the Central Bureau of Investigation to report to and seek directions from the chief justice of the Patna high court. 

The constitutional logic of this activism is a kind of jurisprudential pragmatism: if you guys (the executive or legislature) fail on specific issues, we (the judiciary) will rectify the problem on public demand. Is the judicial activism of the India’s supreme court considered illegitimate and dangerous? The last time I checked the court was considered a pillar of Indian democracy and one of the finest judicial institutions in the world. 

But what about the dreaded separation of power thesis? Frankly, the supreme courts in both India and Pakistan are concerned more about the anxieties of the people than the anxieties of dead or alive jurists. It is not that they don’t care about this thesis. It’s just that, through their judgments, they are engaged in a radical redefinition of the separation of power thesis based on the real-time judicial experience of Third World societies. 

We in Pakistan live in a world of reconciliation and transition in which peace, harmony and stability are considered the first and perhaps only priority. Judicial activism, it is said, breeds conflict between organs of the state. Sadly, the seeds of conflict are inherent in our constitutional structure. The judiciary has a constitutional policing duty to stop the executive, legislature and private citizens from violating the constitution and vice versa. Therefore the conflict between the judiciary and other state institutions is a constitutional requirement and, really, a constitutional good. Moreover, since the Pakistani neocolonial state continues to treat its constitutional citizens like subjects and slaves, judicial activism, by acting on behalf of the people, is bound to intensify the conflict with this neocolonial state. 

Like all good things in life, the exercise of judicial activism in Pakistan does contain some potential dangers. Firstly, the judicial institution exists within a fractured state with multiple power elites (divided politicians, the armed forces, the bureaucracy). The judiciary should be careful that its activism does not unintentionally become a vehicle (albeit neutral) for the elite’s power games. Similarly, the judicial institution also exists within a fractured society divided along ethnic, class, status and party lines. The judicial institution should be ultra-conscious of the accusation of bias or partisanship. Public legitimacy demands fairness, not infallibility. 

Secondly, judicial activism involves a constant reference to the public good and public interest. How should these terms be defined? While defining the public good/interest, the honourable judges should also listen to people or groups who are not represented by the media or the lawyers or by the judiciary. Humbleness and humility in factual and moral judgment should be a virtue of judicial activism. Thirdly, constitutional conflict with other state institutions is good but constitutional/institutional deadlock is bad. The judiciary has the twin role of dealing with conflict as well as avoiding deadlock by resolving those conflicts. 

Fourthly, like all instruments of power, the law and judicial institutions have their limitations. The law is not the answer to all the problems facing Pakistan; the fight against religious extremism, for instance, cannot be solved through a judicial verdict. Similarly, the good intentions and will of the honourable judges to solve a problem is no substitute for the limited capacity of the judicial institutions in which they exist. For example, the judicial institution does not have the institutional capacity to either enforce or monitor prices in a free-market economy regardless of the good intentions and will of the judges. 

But at least the forgotten and repressed people of Pakistan have some voice in our activist judiciary as compared to the court of Chief Justice Munir, who considered silencing the people of Pakistan to be a fundamental constitutional principle. 

