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International institutions are often needlessly criticized and hardly ever appreciated for their advantages. This is no far from the truth regarding the newly created International Criminal Court (ICC) which was established by the historic international treaty known as the Rome Statute. 
The idea behind the creation of the ICC lay in the resolve of the international community to not let flouting of the laws of humanity be repeated. The 20th Century had witnessed some of the most atrocious international crimes committed with impunity in which more than 86 million civilians lost their lives in over 250 conflicts. 
Despite international laws forbidding genocide, crimes against humanity and war crimes, very few of the perpetrators of these crimes were ever brought to justice because of the lack of an effective international criminal law enforcement regime. The urgent need was, therefore, felt by the international community for a permanent international criminal court. 
Consequently, the ICC was established by the Rome Statute (hereinafter "Statute")which acts as the constitution of the Court. It was established on 17 July 1998, when 120 States (including Pakistan) participating in the "United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court" adopted the Statute. The Statute limits the jurisdiction of the ICC to three prosecutable internatioanl crimes: war crimes, crimes against humanity and genocide. 
Pakistan is not a state party to the Rome Statute. This article highlights some of the often overlooked and hardly appreciated advantages of the Statute for a State party and leaves discussion on objections that Pakistan could have towards the Statute to later articles. 
The Statute contains an elaborate protective mechanism that extends by virtue of jurisidiction of the ICC over the territory and nationality of a State party. It also contains legal guarantees for the benefit of victims and witnesses. Certain advantages to a State party may also accrue by virtue of the complementary nature of the Court's jurisdiction, as discussed in the later part of this article. 
Jurisdiction of the ICC by virtue of territory signifies jurisdiction over the entire territory of a State party (hereinafter "territorial jurisdiction"). Those included in territorial jurisdiction include nationals as well as non-nationals. 
Jurisdiction of the ICC by virtue of nationality sigifies jurisdiction over nationals of a State party (hereinafter "nationality jurisdiction") both inside and outside of the territory of the State. I wish to first elaborate on protective mechanisms available to a State party under the territorial jurisdiction and nationality jurisdiction by creating a hypothetical scenario of an armed conflict between two States. 
State A is a party to the Statute and State B is non-State party. Armed Forces of State B cross over in the territory of State A and commit war crimes which are a prosecutable crime under Article 8 of the Statute. Some categories of war crimes mentioned include willful killing, torture, taking of hostages, intentionally directing attacks against the civilian population and attacking and bombarding towns which are undefended etc. By virtue of territorial jurisdiction, members of the Armed Forces of State B that commit any of the above categories of war crimes in the territory of State A may be prosecuted at the ICC irrespective of whether or not State B is party to the Statute. 
Let us stretch this scenario further. Members of the Armed Forces of State A cross into the territory of State B and are captured. They are willfully deprived of the right of fair and regular trial by authorities of State B. Willfully depriving prisoner of war of a fair and regular trial is a category of war crimes mentioned in Article 8. By virtue of nationality jurisdiction, members of the Armed Force of State B who commit such a crime against nationals of State A may be prosecuted at the ICC irrespective of whether or not State B is party to the Rome Statute. 
The above hypothetical scenario implies that the above legal guarantees would extend to the benefit of a State-party in the following ways: by virtue of territorial jurisdiction, all persons in the territory of the State party are protected inasmuch as the perpetrator of international crimes against them (whether citizen of a non State party) may be prosecuted and by virtue of nationality jurisdiction, nationals of State-party against whom a prosecutable offence is committed outside of the territory of the State-party are protected inasmuch as the perpetrator of international crimes (whether based in the territory of a non State party) may be prosecuted. 
Certain protective mechanisms under the Statute also extend to vulnerable groups who require assistance and protection. In a move unprecedented in the history of an international tribunal, the Statute contains exhaustive provisions for the benefit of both victims and witnesses. 
Victims are allowed to participate in a procedure and claim compensation. Article 68 of the Statute, for instance, mentions that where personal interests of the victims are affected, the Court shall allow their views to be presented and considered at different stages of proceedings. Participation of victims and the procedure and compensation in favour of victims has been entrusted to the Victims Participation and Compensation Unit of the ICC. 
The Statute also allows the creation of a Trust Fund in favour of victims which would collect funds resulting from orders for compensation issued against condemned persons. 
The Statute similarly allows creation of Victims and Witnesses Unit which would provide protective measures and security arrangements, counseling and other appropriate assistance for victims and witnesses who appear before the Court, and others who are at risk on account of testimony given by such witnesses. The unit would include staff with expertise in trauma, including trauma related to crimes of sexual violence. 
Inclusion of the above provisions in the Statute may be instrumental in the rehabilitating and reintegrating victims and witnesses in a region torn by armed conflict. These steps may also facilitate inculcating a sense of national ownership over the vision of the Statute.
Lastly, complementary nature of the Court's jurisdiction (also known as the principle of complementarity), may provide both benefit and protection for a State party. 
The principle of complementarity (also the most conspicous feature of the Statute) underlies the mandatory process through which the ICC may seize itself of an investigation or prosecution. It mentions the duty of the Prosecutor to establish before the Pre-trial Chamber of the ICC either inability or unwillingness of a State before commencing on investigation or prosecution. In other words, the ICC is not meant to replace national courts but to have concurrent jurisdiction with them and to operate where they are unable or unwilling. 
An indirect benefit of complementarity may lie in creating in a State party the incentive of being the first to prosecute international crimes. As stated above, ICC complementary jurisdiction necessitates that the Court would seize itself of a case only when a State party is unable or unwilling. The principle of complementarity which encourages a State party to be the first to prosecute international crimes may inculcate in State parties the enhanced international responsibility towards prosecuting offenders and offering protection to vulnerable groups. 
However, it is unlikely that a State party is able to prosecute when there is a breakdown or collapse of its judicial system and this is where direct benefit of complementarity may be derived by a State party. Impunity in the past has resulted not only from unwillingness of States to prosecute but also from their genuine inability. 
In regions torn by armed conflict, the national and civil infrastructure which is indispensable to restoring the rule of law often breaks down. Protection under complementarity would ensue to the benefit of such States parties inasmuch as the ICC by seizing investigation or prosecution would avoid impunity and offer protection to vulnerable groups. 
The above is not an exhaustive list of the advantages of the Statute. When viewed as a whole, the Statute clearly gives more than what it takes from States. It may be possible to criticise the principle of complementarity or other provisions of the Statute. It is, however, not possible to argue endlessly against the Statute as it has indeed achieved the difficult equilibrium between national concerns and international ideals. 
It is inconcievable that 120 States when they negotiated for the creation of this historic treaty in Rome were not mindful of its advantages. The fact that in a little more than 3 years, the compulsory jurisdiction of the ICC has already been accepted by 100 States around the world is a reminder of the increasing belief in this Court. 
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