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HOW far the judiciary has emerged not only independent but also efficient and free from bias remains to be seen. Beyond doubt, however, is the indiscipline that has come to inflict the ranks of the lawyers. 

The seniors among them speak and act in a partisan manner and the cadres below are tending to use their fists rather than reason to mark their newfound confidence or, more commonly, to give vent to their frustration. 

In one incident lawyers beat up a police official and then some journalists. More recently, one of them slapped a civil judge while he was presiding in court. If the chief justice of the Lahore High Court took any action against the offending lawyers it wasn’t reported in the press, but his dismissive warning to the protesting judges surely was. Sensing it wasn’t their moment, the judges readily grabbed a delayed apology from the assaulting lawyer to return to work. 

Independence of the judiciary so far has shown itself only in the pique of the judges if their orders are not implemented instantly and fully, unmindful of the procedures that the executive officials are constrained to follow and the political pressures under which they work. The plea of the NAB chairman that he was awaiting the advice of the law ministry before implementing the Supreme Court’s direction on President Zardari’s Swiss accounts did not at all impress the judges, though that could be a requirement of the government’s rules of business. 

The threat of being sent to prison if he didn’t comply within 24 hours must have rattled chairman Navid Ahsan, who was a rule-bound civil servant of long standing till he landed in NAB which, in the course of time, had become more of an instrument of political revenge than public accountability. No court held the bureau itself to account much less censured it when it was headed by a string of generals. 

The work culture in the Supreme Court has changed but not in NAB or in the executive arm of the government. Nor will it for while the judges enjoy constitutional protection, executive officials do not. Even the most senior among them can be told not to come to office the next day as this writer was more than once during the PPP, PML-Q, PML-N and Zia regimes. So it continues even now. 

The judges, while giving orders or reacting to the response of executive officials, must not overlook the fact that, unlike them, they are neither independent in their actions nor secure in their jobs. Now even the subordinate judges and judicial magistrates are independent but, ironically, not the executive officials — not even the highest among them. The pay and other terms of judicial officers under the control of the high court are also much better than their executive counterparts.There was a time, not long ago, when civil judges would envy revenue officers. The boot is now on the other foot. The pay of a civil judge is nearly three times as much as that of a revenue officer and the threat of political victimisation always looms.The judicial cadres are now under the full control of the chief justice. No executive official of comparable rank is paid as well and protected as much as a civil judge. 

If the judges have reciprocated the favours done to them by working harder, more honestly and showing greater awareness for the pain and expense the people suffer, the evidence of it is not yet forthcoming, nor have they earned the applause of civil society or the media. This following first-hand observation is no different: chaos and confusion prevailing in the courts is no less than in other establishments. 

Since the usual excuse of low pay and outside interference can no longer be a valid justification for corruption or indolence in the judiciary, expeditious and evenhanded disposal of cases is the rightful expectation of litigants and the public at large. Constitutional questions and accountability of public leaders are important but a more direct concern of the common man is the dispensation of justice — cheap and fast — as he has no means to hire influential, expensive lawyers. Fighting on his own he has to wait for years to secure his rights or to defend his liberty. 

Even after judicial independence takes full hold under the new constitutional arrangement, it would not be possible for the courts to hear and settle all criminal and civil disputes that are arising in ever larger numbers as lawlessness and economic hardship grow. 

The National Judicial Policy, therefore, must provide a mechanism for the resolution of disputes and grievances at the village and street level under the supervision of judicial magistrates and civil judges assisted by the police and revenue officials.The local government law of 2001 indeed contains a provision for conciliation councils, but they remained dormant for all of eight years, as did the community boards and neighbourhood councils. Activated under the judicial policy, these forums could surely reduce the burden of the courts and also take care of complaints of a civic nature which, under the policy but without formal enactment, are being entertained by human rights cells established in the district courts. 

Independence of the judiciary has raised hopes of impartial and expeditious adjudication and punishment of criminals. Reliance on the hierarchy of formal courts to bring about this miracle would be a folly howsoever well paid and secure the presiding officers might be. The Supreme Court, therefore, should feel persuaded to devise a system of informal and speedy resolution of disputes and enforcement of fundamental rights before disillusionment sets in. 

Popular discontent caused by justice delayed or denied is presenting an opportunity to religious extremists to incite the people to disown the laws and institutions of the state. In the tribal region this defiance has bloomed into an insurgency. 

Even the disciplined and moderate people of Swat succumbed to the extremists when the crimes that were being punished within days, even hours, under the princely state’s customary code and rule of Sharia took years under Pakistan’s penal code. The same fate is sure to befall the whole country if justice remains expensive and beyond the reach of the common man, as indeed it is.
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