Judiciary’s heroic role
By Khalid Jawed Khan

THE constitutional crisis triggered by the filing of the presidential reference against the Chief Justice of Pakistan has naturally evolved into a full-blown political crisis. Chief Justice Iftikhar Mohammad Chaudhry is no longer the only person whose survival in office is at stake. The political survival of General Musharraf also hangs in the balance.

The tradition of judicial deference to military rulers was shaken to the core on March 9, 2007, when Chief Justice Iftikhar Mohammad Chaudhry refused to resign. Had he followed the custom, he would have tendered his resignation quietly and disappeared into oblivion. But the unexpected happened.

This was a vital moment which was seized by the legal fraternity. While the judiciary is the custodian of the Constitution, lawyers are the custodians of the judiciary. The lawyers, very ably led by some of the finest amongst them, immediately realised the intensity of the assault on their institution and responded with unprecedented determination. They came out to protect the judiciary and launched a peaceful protest. This was reported by a vibrant and independent media. Had the legal fraternity not thwarted this coup against the judiciary, the Chief Justice would still be under detention and perhaps removed from office by now.

When the Chief Justice came out to address the bar associations, people came out in their hundreds and thousands to greet the man who had defied the dictator. This unnerved the government. When the Chief Justice came to address the Sindh High Court Bar Association at Karachi on May 12, 2007, the government responded in a manner unworthy of any civilised authority.

Fascism in its ugliest manifestation was on display. In a well-planned manner, the law enforcement agencies completely disappeared and the city was handed over to gunmen and hooligans. The High Court building was surrounded by men who blocked access to the court. An independent TV channel became a shooting target. The city was burnt and dozens were killed.

The Chief Justice maintained a dignified silence. General Musharraf displayed callous disregard and an unbelievable degree of abandon. He was riding high, celebrating victory on the shoulders of a “managed” crowd transported to Islamabad to show his strength. A paper tiger floating on imaginary waves.

While the government and its allies successfully prevented the Chief Justice of Pakistan from addressing the bar association in Karachi, the people paid a very heavy price for their pyrrhic victory. It is a victory unworthy of joy. All dictatorships achieve such victories moments before their demise.

What needs to be realised is that the issue is not the removal of a judge or even the Chief Justice of Pakistan. No one is above the law. The Constitution provides a mechanism for the removal of judges. The legal fraternity has not come out in protest just because a reference has been filed against the Chief Justice of Pakistan. What they are protesting against is the logic behind the filing of the reference and the manner in which it was done, particularly with regard to the treatment meted out to a sitting Chief Justice.

If there were grounds warranting a complaint and inquiry against the Chief Justice of Pakistan under Article 209 of the Constitution of Pakistan, why was he being compelled to resign from his office? Why did a uniformed president call other generals to overawe him? It is beyond belief that General Musharraf wanted his resignation on the grounds enumerated in the reference.

Going by this reasoning, hardly public functionary would be able to remain in office. Starting from General Musharraf down to the lowest public functionary, no one could hold any public office if the grounds enumerated in the reference were made applicable to holders of public office.

The real reasons are not those enumerated in the presidential reference. The real reasons are different. The Chief Justice was not acting according to the desire of the government.

The president was upset by the Chief Justice taking note of areas considered by the government as “no go”. The president wanted to be re-elected as president and remain in uniform. The Chief Justice was reading the Constitution differently.

The prime minister and his fellows in the corporate world were upset with the verdict in the Steel Mills case. The Chief Justice could even inquire about other dubious privatisations. He could ask about the bungling in the stock exchange.

The chief ministers of Punjab and Sindh were upset because the president was upset. Senior bureaucrats were upset because they had been summoned to the court by the Chief Justice and treated in the manner in which they daily treated ordinary citizens in their offices. Some others were upset because Justice Iftikhar Chaudhry would remain Chief Justice for a very long time. Because so many powerful people were upset with the Chief Justice, he had to go — or so they thought.

Though apparently highly damaging to the political stability of the country, the present crisis may also have a salutary effect. It provides us a unique opportunity to restore the rule of law and constitutional governance which have eluded us so far. The Constitution has repeatedly been subverted by military interventions in politics. Sadly, much of it has been with the connivance of the judiciary.

Now is the opportunity to change things. This has rightly been described as a defining moment. We may either seize the moment or squander the opportunity. Like all defining moments, it carries promises as well as risks. The risks are enormous but so is the opportunity.

While the military had absolutely no role in the independence of Pakistan, it has been calling the shots from the beginning. Virtually every elected government has been overthrown by the military. All popularly elected leaders were made an example of – through assassination, execution or exile. The intoxication of absolute power has benumbed the military’s other faculties. There are no checks on its power. The only restraint that exists is self-imposed. It has fought no war in living memory and suffered no defeat to weaken its resolve. It has a short memory. Its officers are now to accustomed to the luxuries of civilian life. And the Americans are too dependent on it.

Pitched against this formidable institution are the hapless people of Pakistan. But the defiance of one man has reinvigorated their spirit and revived their hopes. At this crucial moment, the Chief Justice, standing alone, was perhaps clueless about the future. Yet he leapt into the dark with unmatched courage. For this action alone, his name will be immortalised. To quote Mary Gordon, a recent biographer of Joan of Arc, “She stands for triumph of the invisible over the visible, of the potency of pure intentions, of acts that shimmer and endure beyond the life of the actor or the efficacy of the acts.”

Today the people look to the judiciary to redeem its honour as well as their own. For the first time in our country’s history, the judiciary is pitched against an all powerful military ruler but it is not alone. While the court decides the case, it acts according to the law not public opinion. But it is good if the court is aware of public opinion. As American Judge Cardozo said, “Great tides and currents which engulf the rest of the men do not turn aside in their course and pass the judges by.”

