Islam & the Constitution
By Anwar Syed

SPEAKING to a group of clerics from Malakand agency, Mr Salim Saifullah, federal minister for inter-provincial coordination, said his government intended to Islamise the Constitution of Pakistan in its true spirit and in accord with the aspirations of the people. (Dawn, April 7, 2007).

Let us consider some of the Constitution’s stipulations to see if it is already Islamised:

(1) the state of Pakistan is to exercise its authority within the limits set by God;

(2) it may make no law that is repugnant to Islam, and it is to implement the principles of democracy, freedom, equality, tolerance, and social justice as set forth in the Quran and Sunnah;

(3) it will enable its Muslims citizens to order their individual and collective lives in accordance with the teachings and requirements of Islam;

(4) Islam is to be the state religion;

(5) the Objectives Resolution, originally contained in the Preamble, is made operational;

(6) Islamiat is to be a required subject of study in schools;

(7) Islamic moral standards are to be promoted;

(8) proper organisation of zakat and ushr is to be secured;

(9) publication of obscene materials, including advertisements, is to be banned;

(10) fraternal relations with other Muslim countries are to be pursued.

(11) The president and prime minister of Pakistan must be Muslim;

(12) a Muslim member of the National Assembly must be one who: (a) does not violate Islamic injunctions, (b) has adequate knowledge of Islamic teachings, (c) performs the prescribed Islamic duties, (d) abstains from all major sins; (e) is righteous and non-profligate, (f) is honest, has never given false evidence or committed an act involving moral turpitude, (g) has never expressed an opinion, or acted in any manner, prejudicial to the “ideology of Pakistan.

(13) The state is to establish a Federal Sharia Court which, on its own initiative or upon a citizen’s application, may examine any existing or proposed law or policy for its conformity to Islamic injunctions and declare it null and void if it finds the same to be repugnant to them;

(14) it is also to establish an appellate Sharia bench in the Supreme Court;

(15) the state is to establish a Council of Islamic Ideology, which will, upon request, advise the executive or legislature whether a law is repugnant to Islam, identify existing laws which may be repugnant, advise how their repugnance is to be removed, and suggest ways and means whereby the state may enable its Muslim citizens to live in accordance with Islam.

It seems to me that the above stipulations make the Constitution abundantly Islamic. It is hard to see what could usefully be added and to what end. The qualifications required of legislators, which may be deemed to apply to officials in the executive branch as well, bring the government close to being a theocracy. What more can we want?

It is an entirely different matter that the stipulations listed above, like many other provisions in the Constitution, are actually disregarded or violated. There can be no assurance that additional Islamic provisions will change the existing state of affairs. It may be useful to recall that Islamic injunctions made the law of the land in much of the Muslim world through much of its history, but after the end of the pious caliphate (661 AD), while this law applied to the ordinary folks, mostly the poor, it did not touch the political or personal conduct of princes, their high officials, and cronies at the capital or that of the rich and powerful out in the provinces.

Mr Saifullah wants to honour the spirit of the Constitution in the process of Islamising it further. I wonder if he knows what that spirit is, and where we are to look for it: in its original version adopted in March 1973, in the one after it had been mutilated by Ziaul Haq’s infamous eighth amendment (1985), or as it stood after it had been further deformed by Pervez Musharraf’s seventeenth amendment (2002)? In its original version it was undoubtedly democratic in spirit. It provided for a strong executive, albeit, within the overall framework of parliamentary supremacy.

It designated the prime minister, a nominee of the National Assembly, as head of the executive and made the president, an indirectly elected functionary, wholly dependent upon the prime minister’s advice. It made minor concessions to the advocates of provincial autonomy, created a quasi-federal political system that allowed a high degree of centralisation. In sum democracy, parliamentary supremacy, centralisation, and deference to Islamic law and injunctions combined to form the “spirit” of the Constitution in its original version.

The eighth and seventeenth amendments, forced upon the nation by Ziaul Haq and Pervez Musharraf, taken together as a package, tilted the balance of power within the executive heavily towards the president, negated the notion of parliamentary supremacy in that it invested the president with discretionary authority to dissolve the National Assembly, and beyond that it whittled down parliamentary control of the executive, and further centralised the political system. It enlarged the parliament’s obligation to abide by Islamic law and injunctions. It moved towards recognising the military’s entitlement to a role in the country’s governance and politics.

Let us now see what one might expect if the Constitution were further Islamised in concord with its present “spirit” as spelled out above. Centralisation is one of its main ingredients. This will go well with the Islamic tradition. It is generally agreed that the conduct of state during the pious caliphate (632-661) is to be taken as an Islamic model. We will see that in terms of organisation it incorporates the extreme of centralisation, both horizontal and vertical.

Remaining within the bounds of Islamic law and injunctions, the caliph during this period is the chief executive, and in that capacity he does not have to share authority with any other person or organ; he is the chief rule maker in situations where the Sharia is silent; he may or may not accept the advice of those he chooses to consult (shura); he is the chief judge in the realm and may hear cases in his own court if he so elects; he is the commander-in-chief of the army and may actually lead his troops if he so decides.(The first three pious caliphs carried the sword but they were not particularly noteworthy as warriors; the fourth one – Ali ibn Abu Talib – was, and he did lead his army during his caliphate in the battles of Jamal and Safin.) Governing authority resided at the capital, the caliph was the chief administrator, the provincial governors owed their appointments to him, served during his pleasure and exercised only as much authority as he had allowed them.

This is a system that concentrates all lawful authority at one place. It does not admit of “separation of powers” and “checks and balances.” It delivered justice and served the public interest because the caliphs during the period under reference were self-denying and righteous. The likes of them did not appear during the rest of Muslim history, except rarely and that for very short terms.

Nor does anyone expect them to appear in our own time or in the foreseeable future. Given the currently prevalent corruption of morals, if the concentration of authority and power that characterised the pious caliphate were to be re-enacted in Pakistan, an unmitigated and frightful tyranny would result and make all of us utterly miserable.

In advancing Islamisation, Mr Saifullah wants to take account of the people’s aspirations in this regard. He may not know what these aspirations are or even whether the people have given the matter any thought. Let us assume for the sake of argument that they have. In that case, those with the Taliban type of mindset would want a more general observance of the prescribed Islamic duties (prayer and fasting), abstention from forbidden indulgences, piety, and restriction of women’s appearance and activity in public places.

But many people will want more than piety. They will look to Islamisation to bring them democracy, equality, social justice, and access to the basic amenities of life. They will expect it to narrow the gap between the rich and the poor, discourage accumulation and concentration of wealth, stop ostentatious spending, encourage spending of surpluses in the “way of the Lord,” meaning for public purposes. This is a meaning of Islamisation that the founder of Pakistan, Mr M.A. Jinnah, had in mind, and which most of us – except the feudal lords, hereditary aristocrats, barons of commerce, and captains of industry – will accept and work to implement.

Which one of these two sets of aspirations does Mr Saifullah’s government wish to uphold? They are not mutually exclusive, but it makes a huge difference where one locates one’s priority. The great majority of the people in this country have rejected the Islamic parties, whose mindset is similar to that of the Taliban, in successive elections. It would seem to follow that they are not awaiting the enforcement of the Islamic penal law or the exclusion of women from the professions and public life and their confinement within their homes. But they do await the implementation of Islamic injunctions that call for liberty, equality and social justice.

The Islamic establishment in Pakistan does not oppose accumulation or the concentration of wealth. Nor does it oppose ostentatious consumption and consumerism. It does not favour equal rights for non-Muslim minorities, and it is sceptical of democracy as we understand it.

Lastly, we should like to know if the present government has any intention of going beyond rhetoric and actually implementing Islamic injunctions, principles, and values that have already been made part of this country’s Constitution and law. Does it, for instance, intend to seek the disqualification of those members of the National Assembly who are not regular in prayer and fasting, give and take bribes, default on repayment of loans, or are otherwise “profligate”? If not, why allow loose talk of Islam and Islamisation?
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