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The nostrum that the PPP proposes may result in the restoration of judges but without independence. This is so because the PMLQ and the MQM would ask for their pound of flesh in order to be a part of the consensus

Following marathon negotiations with the PPP in Dubai, PMLN supremo Nawaz Sharif declared May 12 as D-Day for the restoration of deposed judges through a resolution cum notification. He also announced the establishment of a committee to propose the best constitutional method to accommodate the sitting and the restored judges at the same time.

A few hours later, the Law Minister, who belongs to the PPP, categorically contradicted what the PMLN leader had said. He claimed that May 12 was an indicative date for the committee to submit its report and not a deadline; and that the date could be extended, if necessary. He also indicated that the purpose of the committee was to decide by consensus whether the judges should be restored through a resolution cum notification or a constitutional amendment.

This was indeed a case of déjà vu as a similar thing had happened when the Bhurban declaration was signed. A few days later, the PPP started putting a construction on it that was at odds with the text. For example, the Minister of Information stated that the 30-day countdown would start after the formation of governments at the Centre and in the provinces while the declaration explicitly referred to the formation of government at the Centre only. Similarly, the PPP talked of the establishment of a committee to sort out the issue of resolution whereas the declaration did not envisage any such thing.

Subsequently, the PPP supremo Asif Ali Zardari virtually denounced the declaration by describing it as a mere political statement devoid of sanctity. He stated that his party was mandated to work for roti, kapra and makaan and not the restoration of judges.

How do we explain the PPP’s summersault?

The explanation for this lies in the fact that the PPP does not want the restoration of judges. It favours the independence of the judiciary (whatever that means) but not the restoration of judges; and specifically opposes the reinstatement of deposed Chief Justice Iftikhar Chaudhry. Zardari apparently carries a personal grouse against the latter who according to him failed to provide him justice though he appeared before him on five occasions.

If, notwithstanding these reservations, the PPP signed the Bhurban declaration, it did so because it knows that the overwhelming majority of Pakistanis favour the restoration of judges. Going against public opinion would have been damaging for the party. However, in its desire to have its cake and eat it too, it used the time-tested method of signing the declaration and then resiling from it by putting on it a spin at variance with the text.

The PPP contends that the two coalition partners have the same objective, namely the restoration of judges, and that their differences only pertain to the methodology of restoration. In other words, the difference relates to the PMLN’s resolution cum notification nostrum against the PPP’s constitutional amendment formula only.

Is the matter as simple as that or does this difference on methodology hide difference on substance? Honestly speaking, the two parties apparently proceed from diametrically opposite worldviews. According to one view, the judges’ issue is more than anything else a struggle for the supremacy of rule of law and constitutionalism in Pakistan. It marks a defining moment in our history because the restoration would send a message to a future dictator that he cannot get away with authoritarianism. If the struggle fails, no judge would ever dare stand against a dictator. A constitutional amendment would signify that the illegal action of November 3, 2007, has become part of the Constitution which will be a negation of civil society’s standpoint.

According to the other view, getting judges restored through a resolution cum notification could lead to a confrontation that would be very dangerous for the country. The best way to go about it would be to achieve it through an amendment in the Constitution that requires a two-thirds majority in both houses of Parliament. Since the coalition does not have the requisite majority in the Senate at the moment, the PPP proposes to get the judges restored as part of the constitutional package that it plans to get approved on a consensual basis from all political forces in Parliament.

Honestly speaking, the nostrum that the PPP proposes may result in the restoration of judges but without independence. This is so because the PMLQ and the MQM would ask for their pound of flesh in order to be a part of the consensus. This would only be possible through neutering of the restored judges, particularly of Iftikhar Chaudhry. This would certainly involve, among other things, barring the restored justices from entertaining cases decided by the Dogar court, including the issue of Musharraf’s eligibility as a candidate for president in uniform. In such an eventuality, the whole purpose of the reinstatement exercise would be defeated as Musharraf would get away with murder.

Here the question arises as to why Zardari really wants to protect the illegal president. Given the way Musharraf treated the former for seven long years, Zardari has no love lost for him. Yet he is reluctant to forsake him because he is bound by the deal that Bhutto and Musharraf made by virtue of which corruption cases against the PPP leadership, among others, were withdrawn in return for a commitment to support the president.

Besides, Zardari has a vested interest in the continuation of Dogar as the CJ because he gave him relief on the NRO and on the graduation condition which Iftikhar Chaudhry denied him. Finally, Zardari is conscious that for the first time in history the establishment has accepted a PPP government. He has no intention to shut this window of opportunity by going after Musharraf who still enjoys the establishment’s support.

There is the American dimension to the issue as well. It is an open secret that the Bush administration is opposed to the restoration of Iftikhar Chaudhry because of his attitude towards the “missing persons” and because he is considered a threat to Musharraf who, in its estimation, guards America’s interests in Pakistan. How then can Zardari go against the United States especially when he is a beneficiary of the deal that the latter cobbled together as result of which he got reprieve in corruption cases?

It is not surprising that during the recent PPP-PMLN parleys in Dubai visitors from Western capitals were reportedly in touch with Zardari. Besides, let us not forget that the PPP of today is not the same as that of ZA Bhutto. It now firmly believes that the road to Islamabad goes through Washington.

Finally, the question arises as to whether or not the PMLN would leave the coalition if the judges were not restored. Sharif has unequivocally declared that his party would do so. However, he is also keen to save the coalition. The PMLN is certainly on the horn of dilemma. If it leaves, it would play into Musharraf’s hands because he is keen to see it out so that he can rule the roost comfortably. If it doesn’t, not only will the movement for the restoration of judges receive a serious setback but would also harm the party’s electoral chances during the next elections.

There are reports that the PMLN has decided to prioritise saving the coalition over the judges’ issue. The way it has ceded ground to the PPP on the question of retention of existing judges and the formation of a committee to settle the restoration issue gives credence to it. It appears as if Sharif is looking for a deus ex machina to stay in the coalition without losing face.
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