Factors behind the judicial crisis
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ALTHOUGH the Constitution envisages the judiciary as an organ of the state that is separate from the executive and the legislature, successive rulers in Pakistan have considered it as an arm of the government – one that can always be expected to extend blanket legitimacy to unconstitutional and illegal steps taken by the government.

The current crisis is the result of the present government’s continuous effort to browbeat it and to make it subservient to its interests, even if this means the use of force.

After being continuously undermined by several governments, the judiciary under Chief Justice Iftikhar Chaudhry had taken a number of brave steps to restore the confidence of the people in this august institution. The present regime, instead of seeing the wisdom of these measures and establishing the rule of law, embarked upon a course of confrontation which portends ill for the government and the country. The manner in which the chief justice was removed has incurred the wrath of not only the legal fraternity, as evident in their violent protests, but also of the public This has raised serious questions about the true intentions of the government.

The fundamental reason behind this whole saga is that the present government, even after defacing the Constitution through the Seventeenth Amendment, does not intend to adhere to it and persists in acting against its principles. When the Seventeenth Amendment became part of the Constitution, political parties and civil society, resigned to their fate, hoped that the government would at least act upon its own amended Constitution. But it soon dawned on them that even this new social contract, tilted heavily in favour of the government, would only be observed by it in the breach.

Soon the president of the country, under an amended Constitution, reneged on his promise to shed his army uniform by December 2004 and the ruling party passed the “President to Hold Another Office” act in clear disregard of the Constitution, giving artificial protection to the president. It is childish to think that a clear constitutional provision can be amended by an act of parliament. The matter did not end there. It was said by the ruling Pakistan Muslim League that the president could be elected by the present assemblies and that there was also a provision in the Constitution to the effect that general elections could be postponed for a year.

This was indication enough that neither the ruling party nor the president had any intention of adhering to the provisions of the Constitution which they had amended to suit their interests. In the event of any likely violation of the Constitution, the judiciary headed by Justice Chaudhry was the only institution which could check their onslaught and hold them to their promise to the nation.

However, the desire of the rulers to remain in power by hook or by crook has plunged the whole country in crisis and tarnished its image. Already, there was a feeling that the judiciary was subservient to the government. Prior to the incumbency of Chief Justice Iftikhar Chaudhry, the lawyers’ bodies had decided that they would not file any petition before the apex court on any constitutional issue. This trust deficit was ably filled by the chief justice who restored the image of the judiciary as a separate organ of the state rather than as an extension of the government. This was not liked by the establishment.

The high functionaries of the government continuously issued statements that either the president would be elected by the present assemblies or that elections would be postponed for a year. The president himself canvassed everywhere in favour of the ruling Muslim League appealing to the people to vote for the ruling party whenever he got an opportunity. This type of conduct on the part of the highest functionary of the government has incensed the nation.

The Supreme Court’s landmark judgments in the Steel Mills case and the Gwadar land scam and its bold stand on the issue of the disappearances of political workers abruptly lessened the expectations of the government from the judiciary. It is widely believed that the executive planned to get rid of the chief justice before the tenure of the parliament or president expired and hoped that others would learn a lesson.

While filing a reference against the chief justice, the government did not even bother to observe the rules of propriety and civil conduct and humiliated the office of the chief justice to such an extent that its after-affects will be felt for a long time to come.

Had the president simply forwarded the reference to the Supreme Judicial Council, the chief justice would, in all probability, have stayed away from the functions of his office until its result. But the reference’s timing – when the next senior-most judge, Rana Bhagwandas, was out of the country and the oath of the office of acting chief justice was administered to a judge third in seniority – speaks volumes for the true intentions of the government.

The government did not restrict itself to these acts. It prevented the chief justice from coming to the Supreme Court and virtually made him a prisoner at his official residence. It also allowed the police to manhandle him. This again infuriated the nation. What could it expect from a government that treated its chief justice in this manner? In any true democracy, such an action would have brought down the mightiest of governments.

The action against the chief justice was mala fide from the very beginning. It is the considered view of all leading constitutional experts that there is no provision for the appointment of an acting chief justice in case a reference is sent against the chief justice. A bare reading of Articles 180 and 209 will make this clear even to a lay person. The events subsequent to March 9 have made the government realise this and it now says that Justice Iftikhar Chaudhry continues to be chief justice.

The basis of the tussle between the chief justice and the government is not related to the alleged misconduct on the part of the chief justice but goes deeper. There is a well-orchestrated government plan to violate the Constitution before or on the eve of the expiry of the term of the present parliament and president.

The unrestrained greed of the government to retain power through illegal methods has led to this crisis. It will not abate unless the government takes some sensible steps. For this, it must allay the fears of the legal fraternity and the people at large by sending the reference to a legally constituted Supreme Judicial Council which must not be interested in the outcome of the reference and should be acceptable at a national level.

It is necessary that justice should not only be done but seen to be done. This is not so in the present case. The problem is that governments of this country do not consider themselves as an organ of the state and consider themselves a state within a state arrogating to themselves powers of the judiciary and parliament. They must realise that there are two other equally important organs of the state – the judiciary and parliament.

This crisis brews quite often in Pakistan involving various organs of the state. The Constitution envisages separate powers for each organ of the state. This is the reason that the chief justice can only be removed by the judiciary itself.

It is now time for the bar and bench to close their ranks and refuse to be cowed down by the executive which is bent upon violating the Constitution and putting at stake the honour and dignity of the nation.
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